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Site Name: Ngvak Sanitary LanrtfU
TDD No.: F3-a4U5-Il '\

6.2.2 Inorganic Data Lab Case 2874

6.2.2.1 Introduction

The findings offered in this report are based upon a review of all available
sample data, oianK results, matrix spike and duplicate analysis results,
calibration data, and quality assurance documentation. --

6.2.2.2 Qualifiers

It is recommended that this data package be utilized only with the following
qualifier statements: ~ _. .'.','.".'..'.7..'. '.I.'.,.', Z.̂^ .̂..

0 The results which may be qualitatively questionable are listed below;

Constituent Samples With Questionable Results

Aluminum MC4013, MC4014, MC4086

Selenium MC4014, MC4015, MC4057, MC4058, MC4059
MC4086, MC4088, MC4092 -

Cadmium MC4087, MC4089

Nickel MC4013, MC4015, MC4058, MC4085, MC4088

Tin MC4015, MC4057, MC4087, MC4089

0 The aforementioned results were designated questionable since there is
evidence to doubt the presence of these constituents at any concentration
less than or equal to the levels reported. However, it can be assumed
that concentrations significantly greater than the levels reported for
these samples cannot be present.

0 Actual detection limit for cyanide in MC4014 may be higher than reported.

0 Actual detection limit for selenium in MC4087 may be higher than

9 Tin results for samples of a similar chemical and physical nature to
MC4087 may be biased high.

0 The reported results for iron and vanadium in MC4085 may not accurately
reflect the average concentrations of these constituents.

0 The reported result for zinc in MC4087 may not accurately reflect the
average concentration of this constituent.
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Site Name; Novak Sanitary Landfill
TDD No.: F3-84U5-11 "~

6.2.2.3 Findings

0 Field blank analysis revealed the presence of cadmium and selenium at
levels sufficient to question the aforementioned results for these
parameters.

0 LuL L/iu.ik analysis revealed the presence of tin, nickel, and aluminum at.
levels sufficient to question the aforementioned results for these
parameters.

0 Low matrix spike recovery was reported for selenium in MC4087 and cyanide
1n MC4014.

0 High matrix spike recovery was reported for tin in MC4087. ..... ...__.-_..._ .

0 High relative percent difference results were reported for iron and
vanadium in MC4Q25 and zinc in MC40S7 indieat-lng sample non-homogeneity •

6.2.2.4 Summary

This Quality Assurance Review has identified the following areas of concern;
field and lab blank contamination, matrix interferences and sample non- .
homogeneity.

Please see the accompanying support documentation appendix for specifics on
this Quality Assurance Review.

Report prepared by Debra K. White:________________Date: 8/6/84

Report reviewed by E. Ramona Trovato; _____________Date: 8/14/84

_ 201009



>a
Vn•5 3

• O
5 «

II ?

uj ri u
s!* 13 < to~

c <

201010-







if
V
aa

VI

u

c

u

|
5
U

\ •S'i ! I I M i l l i ,
•£<o „

<% ""

r~
it

i
t
^

ii
i

i
i

i

~
1 j

i

i

-•'

1 ;

I
t

t -

I

-

1

1

1

| t

-1

1

i

1

1

1

.. _

I
1

i

1
1

J

1

1

|

1

1

1

r~

i

J
1

l

i

•

1

I

1

1 1 1 ' ,
'! i!i

og
i i11 o

II s

.11 s I< I

X**!
•%J

^

%X
\

***

I
g
a. •
Cc
2-§O n
.28a_j

J?I

||

•N

v^

5

^

^

5
<J
C»

\lr̂
%î
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Site Name: Novak Sanitary Landfill
TDD No.: F3-84Q5-11 ~ '", j

—™̂ ~*~ " ~"~̂ "™"̂  _,-̂ î ^

6.2 Quality Assurance Review

6.2.1 Organic Data: Lab Case 2874

6.2.1.1 Introduction
» _

The findings offered in this report are based upon a general review of the
data for a volatile organics analyses of eleven aqueous samples. Sample data,
target compound matching quality, blank analyses results, surrogate spike
recoveries, matrix spike and duplicate analyses results, BFB tuning performance,
tentatively identified compounds, standards performance, and calculations
were examined in detail. _-

6.2.1.2 Qualifiers

It is recommended that this data package be utilized only with the following
.qualifier statements:

0 All methyl ene chloride results except for sample C4422 may be questionable.

0 All acetone results may be questionab-e.

0 All 2-butanone (MEK) results except fir samples C4406 and C4426 may be
questionable.

0 Positive results for the following ta *get compounds may be questionable:

Compound Sample(s)

-1,2-dichloropropane C4405, C4406
_ styrene C4405
^dichlorodifluoromethane C4405
^2-hexanone (MBK) C4406, C4426

_. trichlorofluoromethane C4405
chlorobenzene C4406, C4422
1,1,1-trichloroethane C4405
benzene C4422

_ toluene C4423

9 Actual concentrations of the following compounds may be slightly less
than reported by the laboratory:

%',.Sample Compound (H^-

C4406 2-butanone (MEK)
C4422 carbon disulfide
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Site Name: Novak Sanitary Landfill
TDD No.: F3-d4U5-ll

. 6.2.1.3 Findings

1. Hethylene chloride in the laboratory blanks, field blank C4427, and method
blank was of sufficient magnitude to question the presence of methylene
chloride in all samples except C4422*

2. Acetone contamination of the laboratory blanks, field blank C4427, and
method blank was of sufficient magnitude to question the presence of
acetone in all samples.

3. MEK (2-butanone) 1n the laboratory blanks,. field blank C4427, and method
blank was of sufficient magnitude to question Its presence in all samples
except C4406 and C4426. :

4. The presence of l,2-d1chloropropane In a laboratory blank, the field
blank C4427, and the method blank was noted in sufficient quantity to
question the 1,2-dichloropropane result In samples C4405 .and, £4.40.6... _ „ ..„

5. The styrene result in sample C4405 was questionable because of the presence
of styrene in one laboratory blank. "The spectra presented for confirmation
was of poor matching quality.

6. Benzene was present in a laboratory blank, the method blank, and the
field blank C4427 in sufficient magnitude to question the presence of

"' .benzene in sample C4422. •

7. The presence of 2-hexanone (MBKi in sufficient quantities in field blank
C4427 made the MBK result in sa.iple C4406 questionable.

8. The chlorobenzene results in saiples,C4422 and C4406 were questionable
because of the presence of chlo -obenzene in sufficient quantities in one
laboratory blank. The spectra /resented for confirmation for sample
C4422 was of poor matching quality.

9. Toluene was found in two laboratory blanks and the field blank C4427 in
sufficient quantity to question the toluene result in sample C4423.

' - • - . ; ' • • 1 ! . ' , • • ' . •

10. Dichlorodifluoromethane was noted in the quantitation list of sample
C4406 at a concentration of 2.6 ug/1. Spectral confirmation was provided
with the spectra for vinyl chloride for sample C4406 presented in the
supplemental data requested of the laboratory. The two compounds are
coeluting, and both are present in the spectra for vinyl chloride.

11. The following target compounds identified and quantified as hits may be
questionable due to poor or insufficient spectral matching quality:

Compound Sampl e

dichlorodifluoromethane C4405
trichloroflupromethane C4405
1,1,1-trichloroethane C4405
styrene C4405 - See Finding #5.
chlorobenzene C4422 - See Finding #8
2-hexanone (MBK) C4426



Site Name; Novak Sanitary Landfill
TDD No.: F3-84Q5-11 ""

12. The following target compounds were not corrected for blanks, though
the analyte appeared in at least one of the laboratory blanks, method
blank, or field blank, C4427. Only confident target compounds are listed
below. Actual concentrations of these analytes may be slightly less
than the laboratory reported values.

Compound Sampl e

2-butanone (MEK)
carbon disulfide C4426

13. Two BFB tunes did not meet QC criteria. The BFB tune of 7/1/84 (10:41)
contained deviations for four masses. Mass 95 was not the base peak as
required, mass 174 was. Three other masses slightly exceeded QC limits;
mass 75, mass 96, and mass 173. The BFB tune of 7/1/84 (1:40) had one
mass exceeding QC criteria, mass 173,

14. 25 of 54 surrogate recoveries were outside of QC limits. The lab narrative
Stated the d-8 toluene Spiking soljltinn hart rlat-pHnrafoH anrl rnprgrfj«/g_______
action would be taken.

15. All ten volatiles matrix spike and matrix spike duplicates had recoveries
greater than QC limits. However, all relative percent difference
calculations between the matrix spike and matrix spike duplicate were
within QC limits. The laboratory believed the spiking solution had
evaporated and concent-ated, producing the previously mentioned results.
The laboratory promisei to take corrective action.

16. The laboratory reports 1 results to four significant digits. This was not
necessary and not suppjrted by the precision of the method.

6.2.1.4 Summary

This Quality Assurance Review has identified the following areas of concern;
blank contamination, poor target matching quality, BFB tuning performance
outside of QC criteria, and surrogate and matrix spike recoveries exceeding
QC limits.

Please see the accompanying support documentation appendix for specifics on
this Quality Assurance Review.

Report prepared by Charles S. Sands, Jr. _________Date:

fay
o
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OFFICE OF CHIEF COUNSEL - EASTERN REGION
1314 CHESTNUT STREET - 12th FLOOR

PHILADELPHIA, PA 19107-4786

Telephone: (215)875-7486

\ MAR 28 1985 March 27, 1985

The Honorable Anthony J. Mazullo, Jr.
Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, PA 17101

RE: Novak v. DERf
Docket No. 84-425-M

Dear Mr. Mazullo:

This is to confirm my telephone request to you concerning the above appeal.
I have been advised by Department staff that a sinkhole has formed in a corner
of the Novak Landfill, in the middle of the area proposed for the large
sedimentation basin, and that two additional holes are forming within several
feet of the existing hole. As Mr. Karess has agreed in my telephone conver-
sation with him concerning my intention to call you on this matter, this new
event will certainly preclude use of the proposed area for a sedimentation
basin, for various technical reasons.

Through Mr. Manduke, the Department attempted to show its concerns about
eolutioning and sinkhole formation at the site (Notes of Testimony, January 2,
1985, pp. 378-390). However, the Department believes that this recent event
has additional implications for closure of the site and the disposition of
the southernmost excavated trench. The Department therefore respectfully
requests that the Board reopen the supersedeas hearings on the basis of'newly
acquired information; we believe that no Order should issue until the examiner
has seen the site in person, and heard the parties* respective contentions as to
the significance of the sinkholes.

KENNETH A.
Assistant Counsel

i' cc: Martin J. Karess, Esquire
*"•" Michael J. Sheridan̂ JEsquire
\j Mr. Bruce Beitler*x̂  ^_—

Mr. Joseph Manduke
.Mr. Joseph Pomponi

--HE 117 20/0.13



OA-S01 12-67 * COMMONWEALTH OF PENNSYLVANIA

SUBJECT;̂ NQVAK
#100534" ——————
South Whitehall Township

CLehigh County ~)— — • ̂
Bruce Beitler
Regional Operations Supervisor

FROM: Joseph P. Pomponi
Field Operations Supervisor

Visit to the above site accompanied by Manduke and Rajkotia on
March 27, 1985 pursuant to complaints of possible sink holes
reveals following:

A sink hole was seen in the sedimentation pond. '
The size was approximately three feet in diameter

-—and four feet deep. --Ad-jaceriu "to tit*—jink hulu—irr
a westerly direction existed two depressions which
may indicate future sink holes. The visible sink
hole lies in a direct line northeast of the sink
hole at the treeline off the landfill property.
It seems as if the new sinkholes are extending
toward trenches 4 and 5. ,

2. Above the trench area, there has been deposited
approximately five truck loads of foundry sand.
The owner indicated that the foundry sand came
from Tyler Pipe Company. Mixed with the sand
was a sizeable amount of solidified tar.

3. The recycling area continues to be operated in
a very haphazard manner. Mixed with recyclable
cardboard and paper, evidence of plastic baqs
with nonrecyclable materials, one empty five
gallon can labeled chromic acid, some type of
residual waste in plastic bags and material
scattered on and off the concrete pad. Better
management of the bailed material was evident
on this vinit.

In as much as the new sink holes seem to be headed toward Trench r
4, any new wastes dumped in this area may contribute toward a
chronic groundwater problem.

C
JPP/bal v*
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WALTER B. SATTERTHWAITE ASSOCIATES, INC.
11 N. FIVE POINTS ROAD Walter 8. Satterthwatt.. P.a
WESTCHESTER.PA 19380 DaVdf.tâ S
(215)692-5770 April 11, 1985 Principal

Mr. Joseph Manduke
Division of Solid Waste
Pennsylvania Department of
Environmental Resources ADD i o

1375 New Hope Street
Norristown, PA 19401

—— - _ _ - _- — — — _ —- - * t . ,-•

RQirjrQvale Sanitary Landfill! * '
South Whitehall Township
Lehiqh County, Pennsylvania

Dear Joe:

The two new monitor wells selected by Mr. Satterthwaite and
yourself on April 0, 1225, as replacements for existing MuulLui
Wells Nos. 1 and 2 are scheduled to be drilled starting Monday,
April 15, 1985. Based on our experience with drilling Monitor
Wells Nos. 5 and 6, the installation of the new wells will take
at least two full days.

Existing Monitor Wells Nos. l and 2 will be abandoned
following the specifications outlined in Mr. Satterthwaite ' s
letter of April 10, 1985, to DER, after the two new monitor wells
are drilled.

Pending weather conditions and the completion of the new
monitor wells, groundwater sampling will be done on April 23,
1985. If conditions change and sampling is postponed, we will
promptly notify you.

Sincerely,
J

Richard T. Wroblewski
Project Geologist

RTW/eks
cc: Mr. Louis J. Novak

Martin J. Karess, Esquire
Michael J. Sheridan, Esquire
Mr. Joseph Pompon i
Mr. Jim Dolan1'

201Q22



OA-501 12-67 - jm_-m ,\ I COMMONWEALTH OF PENNSYLVANIA

April 11, 1985APR 121985

• SUBJECT: SITE INSPECTION
^NOVAK LANDFILlT)ffl00534

TO! Joseph P. Pomponi
Field Operations Supervisor

FROM! --James A. Dolan
..-w-• -- •-•- .Solid Waste Specialis

As per your request, I inspected the subject landfill on April
10, 1985 for suspected dumping in the area of the demo fill.

There is no evidence of recent dumping in the demo fill area; --^
area is being levelled and large quantities of earth are being
moved . around . ThorA wsc <->n*» 7T) cmaĵ  r>Oo of ply-"?'?':? gr*? ? 'JT
off to one side, but no signs of large scale deposition of waste.

Several "rolloffs" were lined up to the west of the demo area, but
I could not ascertain their contents.

; ; JPP/bal

CC:
fiary Bonner

CC: Bruce Beitier,
IS

-
(Key

S~
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'* )
OA-301 12-67 COMMONWEALTH OF PENNSYLVANIA

April 29, 1985

SUBJECT: ĴIOVAK LANDFILL #100534
April 29, 1985

Township
Lehigh County

TO:

Bruce Beitler
Regional Operations Supervisor

FROM:
Fisld C_ie«rat-.ons Supervisor

Visit to the above site reveals the following:

Transfer and recycling area

At the time of the visit Truck - Valley Disposal
License 8CK-3057 had dumped its contents and left
PAd area

Few minutes later Truck - Valley Disposal -
dumped its contents in PAd area. Contents were
noted to be approximately 80 to 95% household
garbage including a small upholstered chair,
trash and approximately 10% cardboard, paper
and other recyclables. Truck License Number
CX 21257 (#7) painted on truck.

Trash and litter scattered in area.

Visited the new well, 1A, located approximately 150 to
200 feet north of old Well 1 (North west end of trench area).

Static water level 112.5 feet to top of casing

Temperature 17°C

S.C. 1820

Total depth 135 feet

Well (1) old well - Casing broken at ground surface. Should
be repaired or replaced to prohibit surface water from going
directly into groundwater. Static water level 102 feet of
casing/advised Mr. Novak.

£01024



Page 2

Location - Northeast end of trench area

Well 2A - approximately 100 feet north of old well #2

Static water level 116.5 feet

Temperature 17°C . . i *

S.C. 480
» •

Total depth 175 feet

Attempt to measure water level in old Well 2 not successful.

Well 5 - Static water level 64.0 feet to top of casing

Well 6 - Static water level 78.8 feet to top of casing.

- 3
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OFFICE OF CHIEF COUNSEL - EASTERN REGION
1314 CHESTNUT STREET - 12th FLOOR

PHILADELPHIA, PA 19107-4786
DCT-RECEIVEO
NORRISTOWN Telephone: (215) 875-7486

MAY 15 1985 . ̂ 14,1935

Mr. Anthony J. Mazullo, Jr.
Member
Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, PA 17101

Novak v. DER
Docket No. 84-425-M

Dear Mr. Mazullo:

This is in response to the May 10, 1985 letter of Michael Sheridan, counsel to
Novak Sanitary Landfill, Inc. in the above natter. I have just been able to
reach the Department's Regulatory Counsel attorney for bonding matters, and
after consulting with him and other Department staff I have the following reply
to the matter raised by Mr. Sheridan.

Conflict of 25 Pa. Code § 101.9 with 35 P.S. S 6Q18.505(a)

The bonds to which § 101.9 refers are, in the language of § 101.9(a), intended
to "abate and prevent pollution of the waters of the Commonwealth". This regu-
lation is of course promulgated under the Clean Streams Law, 35 P.S. §§ 691.1
et seq. The regulation is inconsistent with Section 505 (a) of the Solid Waste
Management Act, 35 P.S. § 6018.505(a) because, inter alia, 505(a) mandates a
bond "for the land affected" to assure compliance not only with the dean
Streams Law, but also the Surface Mining Conservation and Reclamation Act, the
Air Pollution Control Act, and the Dam Safety and Encroachments Act. As the
Board is well aware, many non-water-quality factors go into closure of a site,
including but not limited to:

- fire prevention
- vector control
- prevention of harmful storm water runoff
- maintenance of fill grade and integrity to prevent sloughing

of sections of the fill off permitted bounds
- security and prevention of unauthorized site access
- dust control
- control of blowing litter
- avoidance of flood plain encroachments threatening neighbors; and
- conservation of topsoil.

201026



Mr. Anthony J. Mazullo, Jr.
May 14, 1985 _____________________________________- 2 -

"
No doubt the Board can supply other examples from its experience.

The Department has ample authority under 505 (a) to require posting of a bond
for the full ten (10) years following closure to cover the matters listed above.
Section 901 of the Solid Waste Act, 35 P.S. S 6018.901, calls for that Act to '
be interpreted liberally to effect its ends. The goal in the instant case is
maintenance of financial leverage for the Department, the threat of exercise of
which would be sufficient to deter Novak or Novak's potential successors in
interest - from making a financial choice to abandon the sitejrather than close
and maintain it properly. Novak, movants-in these supersedeas proceedings, have
failed to carry the burden of demonstrating that a bond of less than the full
amount for less than the full ten-year term is sufficient to assure closure of
the entire landfill.

Disturbing Facts Concerning Groundwater Sampling ____......

In seeking a supersedeas, Novak:bears the burden of demonstrating compliance
with law and permit r«iulation. _TV> violate.*. rpoiilaHon is tr> violate t-.h(=> Solid
Waste Act. 35 P.S. § 6018.610(9). 25 Pa. Code § 75.24(b)(4)(i) requires that
sampling results from groundwater monitoring wells be submitted to the
Department quarterly. The Department demonstrated through cross-examination
of Walter Satterthwaite that that Novak failed to make the mandated monitoring
submissions in 1984 [N.T. Dec. 27, 1984, pp. 140-149]. Now, in 1985, Novak has
not yet submitted a full round of sampling for all available wells. Of the six
wells on site, Novak during 1985 has submitted sampling results only for wells 5
and 6, and not results for all parameters required.

The Examiner will recall the Departmant's consternation over the scheduled split
sampling Novak cancelled on the very morning it was to occur. Department staff
conducted their own sampling on April 29, 1985 for those parameters for which
laboratory time was available. New wells l(a) and 2(a), which were intended to
replace wells 1 and 2 but which Satterthwaite now deems unsatisfactory, shows
the following non-natural-quality results:

Well l(a)

Benzene 107 ppb (parts per billion)
Chlorobenzene 24 ppb

Well 2(a)

1,1 dichloroethane 1 ppb
1,2 dichloroethene 4.7 ppb
1,1,1 trichloroethene 17 ppb
PCE 1.1

The Department's field blanks showed none of the above substances detectable.

20102V



Mr. Anthony J. Mazullo, Jr.
May 14, 1985 - 3 -

Mr. Pomponi advises me that last week copies of these sample results were mailed
to Louis Novak and Walter Satterthwaite.

These are preliminary indications of groundwater contamination. Novak has not ~
provided the Department with results for wells 3 and 4 for many months. The
Board should bear in mind that it is in these circumstances it is contemplating
issuance of a supersedeas to a party which has failed to carry its burden of
demonstrating lack of environmental harm and which is not in compliance with the
critical groundwater monitoring requirements.—• Novak must not~te permitted to
benefit from its failure to monitor. The Department fears that lawfully
required monitoring will reveal actual pollution aside from any allegedly caused
by wells 1 and 2.

The Board should not alter the Department's Order. ____...

Very truly yours,

l >/
KENNETH A. GELBURD
Assistant Counsel

cc: Michael J. Sheridan, Esquire
Bruce Beitler
John Dernbach, Esquire
William Calder, Esquire
Martin J. Karess, Esquire
HE 160
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•. .
••JONALDW. SNYDER. MEMBER COMMITTEES
' HOUSE POST OFFICE BOX 163

MAIN CAPITOL BUILDING 3̂5̂  î  HEALTH AND WELFARE
MARRISBURG. PA1T120 /»» yisfk Wffl LOCAL GOVERNMENT
PHONE: <TIT)T87.«HS !g;l5k/"32slS!8E\.BP MINES AND ENERGY MANAGEMENT

_____..._.,..__ _._ POLICY
228 STATE AVENUE

i i CMMAUS. PA 18O49
V—/ PHONE: (215) 965-2920

NORRISTOWN HOUSE OF REPRESENTATIVES
MAY 1 7 1985 COMMONWEALTH OF PENNSYLVANIA

HARRISBURG

May 15, 1985

Mr. Leon T. Gonshor
Department of Environmental Resources
1875 New Hope Street
Norristown, PA 19401 •

Dear Mr. Gonshor,

Just when I think I have the Department of Environmental Resources
figured out, your employees always come up with a new one. It is my under-
standing that the results of tests conducted at the monitoring wells of the
Novak landfill proved that pollutants were contained in the water's source.
This would lead one to believe that a problem exists. However, it appears .
that the landfill operators are drilling new wells with the hope of finding a
water source that is not polluted/What is the purpose of doing this?

Secondly, I have also learned that the Department is drafting a new
closure order for the landfill which would have a deadline of September, 1986.
This is being done in accordance with what appears to be the judge's decision
in this matter. Is it true that Judge Mazullo cannot take into consideration
the fact that the wells contain contaminated water in his decision because the
Department failed to enter this into evidence prior to the hearing? It seems
that the harder the Department tries, the better off Mr. Novak becomes. I
am confused as to whom the Department is trying to protect since the more
evidence you obtain to indicate that the danger to the public's health and safety
exists, the longer the landfill seems to be able to operate. I would appre-
ciate any information you can share with me in the status of the landfill
operation because the information noted above is coming from the residents,
and the residents are understandably becoming more angry, and due to the
fact that I am closer to them than you are, guess who is getting the phone calls.

Thank you for your cooperation. I know it's not easy to answer these
kinds of letters -- nor is it easy to write them.

Jon Snyder
State Representative
134th Legislative District

:DS/bjr __-.-
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jent of jiwiroi_neatal Resources ' '

~̂ >
1675 iiew ii>Tx» Street /«/.-»Xca

i, Pa ]

Jane 11,

Hie Honorable Donald J. Sayder
Itouse of Representatives
Coaaonwealtti of Pennsylvania
228 State Avenue
Eoaaus, PA 18049

Dear Representative Snycier:

is in reply to your iutter of ây ij, i-joj rê yardin̂  tTsa iijv-ui _-aaa_;iil ia
.ciitariail rojuŝ iirj, Lẑ L.̂ i Ooancri -—•——•———— ——————————

As part oi c.isj iiiicucioa, cw ;;iiOio,iy consuitanc -JOT DUJ iaiiuiill CiiifUi
CWO of t>IU uuiu.ut-«i. x-i._. ..̂x..o .«̂ tuf 'ii-U»iOi;ct JL / co»iji_i.U)Juou ai.Iu <_,.uf CJIT

iii Louisa .«iî  ;̂ is actually iraa c.ki iaifiicracioa oi jurrace
J JUÛ ii aCCupCtfU ciLXa CuSCĴ aÔ ty u-.iwi Citciiis nrcilo «uiTc; i.'i=px̂ iCeo . ..luf ><t

id iiiscallud with our approval and ciu initial sauipliiij lus jast
received and s.io.vs ciŝ eatiaily c_.ui .sâ Ki coucaaii'kition as î ie original ru
wells. Copies of tui results are unclosed ior your Ki£oraacioti.

I aa sure: you »i.v>./ u.ki laiiuiiil :tis ix>c operacea sii'ico last October ana
'̂  pojition iias rue c-jarioOd ainca ..ti issaod our orjiir. i\ia

of th«2 t)apart-je:ii:s sivuaaca and \/itn«ioja3 tascJ-jui Ĵ:ora c.ie ^_LJ contarjj oa
uxucii\, ,_rou£Kî acar coatâ oiiidcioa couĉ rtu;. ilia ifcv.iriii.j exa-iiiUir aaa uot

scivaduled aay additiyiiai s earing dates and i/a aro currantiy ajaituî  ilia
decision.

•

If you have any additional r_i_tscions Li aiia matter, plaose llaei frod to contact
us*

Very truly yours,

LEOM T. GCXiSiIOd
Regional Director

cc: Mr. Alien
Mr.
Re 2Jlul.9

ECLOSUKES
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.
WALTER B. SATTERTHWAITE ASSOCIATES, INC
1 1 N. FIVE POINTS ROAD , w°»er B-
WESTCHESTER, PA 19380
(215)692-5770 Principal

June 19, 1985

. NORRISTOWN
Mr. James Dolan m.
Pennsylvania Department of JUN 24
Environmental Resources •
520 East Broad Street
Bethlehem, PA 18018

RE: ̂ Novak
south Whitehall Township -<[Lehigh County

Mr. Dolan:

This letter is to inform you we will be re-sampling 2 of the
new monitor wells at the Novak Landfill on Tuesday, June 25,
1985. The re-sampling of select wells is being scheduled since
the purging may not have sufficiently cleaned the wells prior to
sampling. This second analysis will also serve as an accuracy
basis in respect to the preliminary laboratory reports of the May
23, 1985 split sampling. The available laboratory results from
the May 23, 1985 sampling will be forwarded after the preliminary
results have been verified.

Sincerely,

Richard T. Wroblewski
Project Geologist

RTW/dah

cc: Mr. Louis Novak, Sr.
Martin Karess, Esq.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

NORWSTOWN Bethlehem District Office
-,,~ irxor Bureau of Solid Waste Mgmt.
AUG 30 1985 520 East Broad Street

Bethlehem, PA 18018
861-2070

August 28, 1985

Movak Sanitary Landfill
Mr. Louis J. Novak / South Whitehall Township
Novak Sanitary Landfill, Inc. I Lehigh County
R. D. #1
Allentown, Pennsylvania 18104
.Dear Mr. Novak: —— —

——— «i r» T T r r n r V T O I A T T A Nii u i * \* _. ' " v i V 1 'J—L—f* I i—L!—11-

r . Please be advised that you have failed to provide the Department
with the results of the July 26, 1985, surface water analysis, as well as
the subsequent groundwater samples taken by your consultant.

Therefore, it 1s requested that you supply this Department all
the results of the July 26, 1985, samples as well as any other subsequent
groundwater samples within three (3) days of the receipt of this notice.

This letter does not waive either expressly or by implication the
power or authority of the Commonwealth of Pennsylvania to prosecute for any
and all violations of law arising prior to or after the issuance of this
l̂etter, or the conditions upon which the letter 1s based. This letter shall

K'not be construed so as to waive or impair any rights of the Department of
; Environmental Resources heretofore or hereafter existing.
^̂ 1̂*1 This.letter shall also not be construed as a final action of the

...Department of Environmental Resources.
-l\\:.v-;:?"-.: -••

•̂,. '" .-; If you have any questions concerning this matter, please feel
.{-\'.free to contact me at the above number.

Very truly yours,

JOSEPH P. POMPON I
Field Operations Supervisor

Ken Gelburd, Esq.
Walter B. Satterthwaite Assoc

" I
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FOX, DIFFER. CALLAHAN, ULRICH & O'HARA
ANTHONY L.D.FFER ATTORNEYS AT LAW MCNI.yi.rOX • —
PAUL W.CALtAHAN ATTORNEYS AT LAW (i69S-l»-e)
PARKE M. ULRICH 317 SWEDE STREET WILLIAM r. rox '
FRANCIS P. O'HARA : (IB3S-IB7O
MICHAEL J. SHERIDAN NORRISTOWN. PENNSYUVAN IA I94OI - —————
WILLIAM F. FOX. JR. ____ ROBERT W.HONCrMAN
BRIAN MCOEVITT ,. BuS«ri i r n LIS
JOSEPHA.LASHINOER.JR. ttIS) Z79-96OO " COw««-
STCVEN T. O'NEILL •

! STOWS September 24, 1985
SEP 27 1985

Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, Pennsylvania 17101

Re: ̂ Jovak Sanitary Landf ill
Docket No. 84-425-M

Gentlemen:

Enclosed herewith for filing is a Petition for Supersedeas with
regard to the above matter which is currently pending before Judge Mazullo.
We would appreciate it if the hearing on this Petition for Supersedeas
could be scheduled as soon as possible. ->

•"> 'Very truly yours, /. y / .

f'̂ \Mwk* i / • \
MICHAEL 0\. SHERIDAN

MJS:mb

cc: Bureau of Litigation
/̂Mr. Wayne L. Lynn
Department of Environmental Resources
Kenneth A. Gelburd
Department of Environmental Resources
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SEP271985

ENVIRONMENTAL HEARING BOARD
Third Floor

221 North Second Street
Harrisburg, Pennsylvania 17101

LOUIS J. NOVAK, SR.,
HILDA NOVAK,
NOVAK SANITARY LANDFILL, INC.

VS.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

APPELLEE

DOCKET NO. 84-425-M

ATTORNEY I.D. #09301

PETITION FOR SUPERSEDEAS

AND NOW comes the Appellants through their attorneys and respectfully

petition for a supersedeas staying any continued enforcement of the below

described Order as follows:

1. Appellants are Louis J. Novak, Sr., Hilda Novak and Novak Sanitary

Landfill, Inc. The address of Appellants is R.D. 1, Box 268, Allentown, PA 18104.

2. On December 13, 1984, Wayne L. Lynn, Regional Solid Waste Manager of

the Department of Environmental Resources issued an Order directed against

Appellants. The Order was served on Appellants on December 14, 1984. A copy

of the Order is attached hereto.

3. Thereafter, within the prescribed period, Appellants filed their

appeal. _

4. After issuance of the Order, a Petition for Supersedeas was filed
(fa

in December of 1984. Appellants incorporate herein by reference ±$wallegations
^̂

set forth in the original Petition for Supersedeas as if they were set forth

here at length, except to the extent that the timing of certain work or the , ;

timing of submission of certain plans must await final decision by the Board

on the Appeal filed.
201034



5. Appellants believe and therefore aver that after extensive hearings,

including several inspections of the site and the performance of survey work

at the site, that Appellants established that they were entitled to a supersedeas

under the standards set forth in 25 Pa. Code §21.78.

6. After conclusion of the hearings and after submission of briefs by -.---

the respective parties, the Department asserted at a conference before the

Hearing Examiner and in correspondence to the Hearing Examiner, that the landfill

was causing significant ground water pollution and that the,supersedeas.should jiot

be granted under the px o v isicns ef -2S Pa. Ccde_£22-_2EIhI_,________- ____

7. Additional testimony on the appeal was taken and testimony was

concluded on the appeal during hearings held on September 4, and September 5, 1985.

i 8. Extensive testimony was offered by the Appellants concerning the

Department's allegations of ground water pollution.

9. The testimony offered by Appellants established that ground water

v pollution does not exist in the ground water system underlying the landfill site

.as evidenced by the results from the monitoring wells.

10. The testimony further established that the conditions found at
A • _

monitoring well IB. represented a localized condition caused by gas infiltrat- :

ing and accumulating in the well cavity, and that the localized condition was not

adversely affecting the ground water system generally underlying the site as

evidenced by the sample results from the remaining monitoring wells. __

11. Even if it is assumed that the small quantities of water that accumulate

in well IB. are ground water, the testimony established that _tbe localized conditio

found at well IB. would bedercinirds with respect to the grounoPojtfaxer system

V_y beneath the site and would not constitute "significant pollution" of the ground
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water system and does not present a "hazard to health or safety" within the

of 25 Pa. Code S21.78(b).

12. Appellants believe that the testimony introduced in the above Appeal

establishes the following;

A. That no injury to the public will result from the granting
of the Supersedeas and, to the contrary, that environmental
benefits would result from-entry.of the requested Supersedeas;

B. That Appellants should prevail on the merits upon final
adjudication of the Appeal.

13. If the Order is not superseded as requested. Appellants will sustain

irreparable harm. The Order violates the existing rights of the Appellants to

operate at the site. The premature closing of the site has led to significant

financial damage to the business enterprise of the Appellants at the site and

continuation thereof will lead to further financial ruin to their business.

Continued closure of the site will prevent performance of necessary work at the -.j

site, will unreasonably delay the performance of other work at the site, and will

prevent implementation of a closure plan with respect to appropriate areas of the

site.

WHEREFORE, Appellants pray for entry of a Supersedeas staying further

enforcement of the Order pending resolution of the Appeal of Appellants to the

Board and for the scheduling of a prompt hearing if the Board believes that a

further hearing is necessary or desirable in order to resolve this Petition for

a Supersedeas.

i/
MICHAEI/J. SHERIDAft', ̂ SQUIRE
ATTORNEY FOR NOVA$T SjoilTARY LANDFILL, INC.
317 Swê jf Street ,/ty6rristown, PA 19401
(215)

for... .'••••
J. mRESS, ESQUIRE '
F»R LOUIS J. NOVAK, SR. S HILDA NOVAK

North Ninth Street, Alientown, PA 18102
(215) 435-3830 201036



STATE OF PENNSYLVANIA:

COUNTY OF

LOUIS J. NOVAK, SR., being duly sworn according to law, deposes and says

that he is one of the Appellants named in the foregoing Petition for Supersedeas,

that he is an officer of the Appellant Corporation, that he is authorized to take

this affidavit on behalf of Appellants, and that the facts set forth in the

foregoing Petition are true and correct to the best of his knowledge, or

information and belief. " """ "- ""------———..—.-,———_

% 0 // jf ^Sworn to and Subscribed ĉî *̂̂ J/r ' / - r"7̂'' v-
"fa, "2/LOUlS J. NOVAK, SR.

before me this '" day

of kklxVTt 1985.

NOTARY PUBLIC

3s*̂ 201037



ENVIRONMENTAL HEARING BOARD
Third Floor

221 North Second Street
Harrisburg, Pennsylvania 17101

LOUIS J. NOVAK, SR.,
HILDA NOVAK,
NOVAK SANITARY LANDFILL, INC.

VS.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

APPELLEE

DOCKET NO. 84-425-M

ATTORNEY I.D. #09301

CERTIFICATION OF SERVICE

I, MICHAEL J. SHERIDAN, one of the counsel for Appellants, hereby certify

that a true and correct copy of the foregoing Petition for Supersedeas was served

on the following in the following manner on September 24, 1985:

Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, Pennsylvania 17101
Three Copies by Regular Mail

Bureau of Litigation
P.O. Box 2357
508 Executive House
101 South Second Street
Harrisburg, Pennsylvania 17120
One Copy by Regular Mail

Mr. Wayne L. Lynn
Regional Solid Waste Manager
Department of Environmental Resources
Norristown, Pennsylvania 19401
One Copy by Regular Mail

Kenneth A. Gelburd, Assistant Counsel
Department of Environmental Resources
1314 Chestnut Street, 12th Floor
Philadelphia, PA 19107
One Copy by Regular



DOT 7 1385
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
OFFICE OF CHIEF COUNSEL --EASTERN REGION

1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA, PA 19107-4786

Telephone: (215) 875-7486

October 3, 1985

The Honorable Anthony J. Mazullo, Jr.
Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, PA 17101

RE: Novak v. DER
Docket No. 84-425-M

Dear Mr. Mazullo:

Enclosed please find the Commonwealth's Answer and Brief in Opposition
to Petition for Supersedeas in the above matter. As of this date I have
not yet received transcripts of the hearings on the merits held on
September 4 and 5, 1985.

Thank you for your attention to this;natter.

i Sincerely yours,

KENNETH A. GELBURD
Assistant Counsel

Enclosure

cc: (w/ Enclosure)
Martin J. Karess, Esquire 0
Michael Sheridan, Esquire
Mr. Bruce D. Beitler
2KAG 29.3
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COMMONWEALTH OF PENNSYLVANIA
Before The

ENVIRONMENTAL HEARING BOARD

In the Matter of:

LOUIS NOVAK, et al

v.

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL RESOURCES

DOCKET NO. 84-425-M

MEMORANDUM OF COMMONWEALTH DEPARTMENT
OF ENVIRONMENTAL RESOURCES IN OPPOSITION

TO PETITION FOR SUPERSEDEAS

The Commonwealth Department of Environmental Resources

(DER) responds as follows to the petition for supersedeas filed

with the Environmental Hearing Board (the Board) on September 26,

1985 by appellants Louis J. Novak, Sr., Hilda Novak, and Novak

Sanitary Landfill, Inc. (colectively, (Novak):

DER has already addressed at length the facts of this

case and the law pertaining to Novak's heavy burden in requesting

a supersedeas, both in its January 7, 1985 Brief in Opposition to

Supersedeas and its January 22, 1985 Reply Brief on Bonding and

Supersedeas. Rather than reiterate those discussions, DER

attaches hereto copies of those Briefs and incorporates them

by reference.

Novak Landfill is unfit to operate. There isi?/$ho.
^

approved closure plan; there is no bond. Site conditions argue

201040
- i -



against deposition of any waste: from overfilling to improper

t , grading of the trenches, from unwarranted lack of. in-place

erosion controls to uncontrolled, unexplained explosive gas

puffing out of monitoring well 1-b, from sinkhole formation in

the vicinity of the southern sedimentation basin to continuing

groundwater contamination in at least one well, Novak Landfill

is out of control.

In its Order, DER recognized the fact that this site

must be closed in an orderly, phased manner (see Paragraphs 2,

4, 5 and 6 of the Order). No further waste material should come

into the landfill at all? but if it does, it should do so only

in the context of a plan to close the site finally.
i V

Novak's supersedeas petition should be denied, and DER

^_^ so requests.

Respectfully submitted,.

KENNETH A. GELBURD ̂
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

Telephone: (215) 875-7486

DATE: October }, 1985

2KAG 29
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COMMONWEALTH OF PENNSYLVANIA
Before The

ENVIRONMENTAL HEARING BOARD

In the Matter of:

LOUIS NOVAK, et al

v. .

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL RESOURCES

DOCKET NO. 84-425-M

ANSWER OF COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES TO
PETITION BY LOUIS J. NOVAK, SR., ET AL.

FOR SUPERSEDEAS

The Commonwealth Department of Environmental Resources

(DER) hereby replies as follows to the September 24, 1985 peti-

tion for supersedeas filed by appellants Louis J. Novak, Sr.,

Hilda Novak, and Novak Sanitary Landfill, Inc. (colectively ,

Novak) :

1. Admitted.

2. Admitted. By way of further answer, it is averred

that DER's Order was directed not only against the named

appellants, but also against Louis J. and Hilda Novak as husband

and wife. The Board's attention is respectfully called to the

end of the "NOW THEREFORE" clause on the bottom of Page Three of

DER's Order.

201042- i -



3. This is a conclusion of law requiring no response.

DER further admits that appellants appealed DER's Order to the

Board. . -

4. Admitted, except that each and every one of the

incorporated allegations of the December 1984 supersedeas peti-

tion is denied.

5. This is a conclusion of law to which no response is

required. By way of further answer, DER denies that appellants

have met the heavy burden which must be overcome before the Board

can grant a supersedeas.

6. This is a conclusion of law which requires no

response. By way of further answer, DER avers that all the

evidence before the Board demonstrates that Novak Landfill —
' .-„:• •

whether by direct leachate discharge to groundwater underlying

various portions of the site, as DER has demonstrated, or by any

of the alternative mechanisms proffered by Novak with respect to
.,

the groundwater monitored by Wells 1, la, Ib, 2 and 2a — is

causing more than de minimis contamination of groundwater.

7. Admitted.

8. Admitted.

9. Denied that appellants' testimony established

anything of the sort. To the contrary, appellants' testimony,

combined with that of DER and with groundwater sampling results

20104 3



in evidence,- demonstrates contamination of groundwater by Novak

Landfill. DER further denies that appellants' neologistic term, _.v—"̂

"the ground water system," is relevant to the issue before the

Board, which is the fact noted in Paragraph J on Page Two of

DER's Order, that Novak Landfill was and is "causing or

threatening to cause pollution of groundwater."
» •

10. Denied. The testimony was sheer speculation and

did not establish anything. It is further denied that the

alleged 'localization' of the groundwater contamination (whose

existence is admitted by all parties) has any relevance to the

issue of the source of that contamination. See answer to

paragraph 9, supra.

11. This is a conclusion of law to which no response is
<̂

required. By way of further answer, DER avers that all evidence

before the Board demonstrates that Novak Landfill is polluting

groundwater and that appellants Novak have not controlled that

pollution; therefore, to the extent than any answer is required,

the appellants' averments are denied.

12. This is a conclusion of law to which no response

is required. By way of further answer, it is admitted that

appellants believe that the testimony supports their claims;

however, appellants' credibility and not their credulity is

in question. It is specifically denied that the testimony

in the above appeal demonstrates a lack of public injury or any

entitlement by appellants to a supersedeas. By way of further

112.0101*1*



#»•>••

answer, it is averred that the evidence before the Board in no
*» •*•

way meets the Board's stringent criteria concerning supersedeas.
. - .'•'v, ''

13. This is a conclusion of law requiring no response.

By way of further answer, DER denies that irreparable harm to

appellants has been shown; DER further denies that appellants

have introduced any credible evidence concerning their financial

condition, and that that condition is relevant to these pro-

ceedings; DER further denies that harm will result from keeping

Novak Landfill closed. Indeed, DER avers that the only proper

course to follow is to keep this overfilled, unbonded, out-of-

compliance site closed.

WHEREFORE, DER respectfully requests that the Board

issue an Order denying appellant's petition for a supersedeas of

DER's Order. ' '
Respectfully submitted,

KENNETH A. GELBURD—' v
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314.Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

Telephone: (215) 875-7486

DATE: October 2, 1985

2KAG 29.2
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ENVIRONMENTAL HEARING BOARD

LOUIS J. NOVAK, SR., HILDA
NOVAK and NOVAK SANITARY
LANDFILL, INC.,

• Appellants

VS. Docket No. 84-425-M

CO>MONEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
RESOURCES,

Appellants

VERIFICATION

WAYNE L. LYNN, subject to the penalties for unsworn falsification to authorities
set forth in 18 Pa. C.S.A. §4904, does hereby aver that:

1. He is the Regional Solid Waste Manager of the Norristown Regional
office of the Commonwealth Department of Environmental Resources (DER) ;
and

2. He is authorized to make this Verification on behalf of DER; and

3. The DER Answer to Novak fs Petition for Supersedeas fled with the Board
on September 26, 1985 is true and correct to the best of his knowledge,
information and belief.

Date Wayne L,̂  Lynn
Regional Solid VJaste Manager
Coramonweath Department of
Environmental Resources
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COMMONWEALTH OF PENNSYLVANIA
Before The

, ENVIRONMENTAL HEARING BOARD

In the Matter of: : • •

LOUIS NOVAK, et al ' < • • - i
•

vs. : DOCKET NO. 84-425-M
• - -" : „':'' ' •

PENNSYLVANIA DEPARTMENT OF i
ENVIRONMENTAL RESOURCES :

CERTIFICATE OF SERVICE

The foregoing Answer and Brief in Opposition to Petition

for Supersedeas is being served by first class mail upon the

below listed counsel:

Martin J. Karess, Esquire , Michael J. Sheridan, Esquire
Karess & Reich c •;.*••- Fox, Differ, Callahan, Ulrich
215 North Ninth Street i ; and O'Hara
Allentown, PA 18102 317 Swede Street

Norristown, PA 19401

KENNETH A. GELBURD
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

•;'•!;» \ . ' • : ' - • ' • •

Telephone: (215) 875-7486
• O ' •- . ' • ' , ; • • •

DATE: October 3, 1985 -v ;

2KAG 29.1 :
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
OFFICE OF CHIEF COUNSEL - EASTERN REGION

1314 CHESTNUT STREET - 12th FLOOR
PHILADELPHIA,, PA 19107-4786

Telephone: (215) 875-7486

October 15, 1985

Anthony J. Mazullo, Jr., Member
Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, PA 17101

RE: Novak et al. v. DER
Docket No. 84-425-M

Dear Mr. Mazullo:

As you recall, we had spoken about submission of the Commonwealth's brief on the
merits in the above appeal twenty days after the final transcript (September 5,
1985) arrived. That transcript has just come in today, and I have a supersedeas
matter scheduled before the Board calculated to absorb at least four hearing
days and considerable preparation and briefing time — all this within "prime
time" for work on the Novak brief. I hereby formally request a short extension
-: time from November 4, 1985 to November 14, 1985 for submission of the post
-aring brief on the merits.

I have reviewed the transcript exerpts submitted by Novak from the appeal
SmithKline Beckman Corp. v. DER et al.. No. 85-310-M. Of course, Louise
Thompson represented the Commonwealth in that supersedeas hearing, and she
advises me that the following distinctions exist between the circumstances
in that case and this. First, groundwater monitoring revealed no volatile
organic contaminants in SmithKline; they abound in the Novak samples. Second,
in SmithKline, there was no allegation of possible drinking water supply
contamination; the Cramer well sample results in the instant case show some
contamination. Third, SmithKline claimed that existing violations at the
Montgomery County Landfill placed on the Commonwealth a mandatory duty to
preclude acceptance of further waste. The Commonwealth's opposition ta this
assertion in no way impairs its right to exercise discretion to close Jsî wn a
site, particularly where, as here, the Department had been attempt ing'Ŵ tess
stringent means for over two years to bring the site into compliance. The*
Department not only handed inspection reports to Mr. Novak, it met with him
and his engineer on site to show them in the field what the problems were.
Only after the Department tried "to work out problems so that the . . . waste
disposal facility could operate within the law and solve the problems . . .",
only after those attempts proved fruitless and off-permit trench excavation
began, did the Department issue the Order shutting down Novak Landfill̂

AR20IOl*8



DOT 171385
Anthony J. Mazullo, Jr., Member
October 15, 1985 - 2 -

The Board's attention is respectfully directed to 25 Pa. Code § 75.23(a)(l),
respecting general requirements for solid waste facilities. That section
mandates submission of an explanation of "the proposed ultimate disposition
of the site . . . ." That section provides regulatory precedent, were such
needed in the face of the overwhelming testimony and stipulation by Novak 's
counsel concerning the need for a final closure plan for this site (Notes of
Testimony, Vol. V, January 2, 1985, p. 540).

The Commonwealth looks forward to a favorable ruling on the supersedeas
petition.

Very truly yours,

KENNETH A. GELBURD
Assistant Counsel

cc: Louise S. Thompson, Esquire
Mr. Bruce D. Beitler
Mr. Wayne L. Lynn
Michael J. Sheridan, Esquire
Martin J. Karess, Esquire
1HE 319
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Bethlehem Office
520 East Broad Street
.Bethlehem, PA 18018
861-2070

October 24, 1985

Re: Landfill Inspection
October 23, 1985

Mr. Louis J. Novak
R.D. n
Alientown, PA 18104

Dear Lou:

Attached is your copy of the referenced Inspection form.
If you have any questions, please give me a call.

Very truly yours,

James A. Dolan
Solid Waste Specialist

JAD/bal

Enclosure

CC: B. Beitler
Division of Facilities Management
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ER-SWM-117: 2/85 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT

Site 10 * /!30S"3V
Site Name: AfhISW Xfliu//7JP* LADi\fit^
Address ft . H . & / *
City AbLEU TDU)lJ
Municipality Zafsry U/H/ff J4AL-L* 7uu f*

Responsible Official l̂ (\Ui< X. L'0\/J(£
Person Interviewed f^Hfe

Inspector \JAM£$ fi . UffL̂ fJ

License #
Phone n (£(<T\ ?*? i~ ' — C«l.S~ /

State PA Zip f
County L-FMI6U-.

Title ntuveP
Title rflMiT.

»«de ///.7V

Inspection Type . (Generator Only)
01 Routine 11 Part B 51 Routine Hazardous D Treatment D
04 Follow Up 12 Complaint 54 Follow Up Residual D Storage D
05 Crit Stage 13 Withdrawn 56 Sample Municipal \3r Disposal EK"
06 Sample Only 14 Closure 60 Survey Generator O
07 Permitting 15 Post Closure 62 Complaint Processing D
08 Superfund 50 Record Rev 70 Record Rev Surface App D
09 Ground Water 99 Other 98 Other Transporter Q
10 Survey

On-Site Start Time //?3<°
On-Site End Time /.J 3S:
On-Site Total Time J.n

Due Date Inspection Date Type Inspector ID # # Violation Enforcement

I6WI .. 1^/131^1 inicl l^ldT

Comment M I I M M I I I I I Ml M M M M M I M I

Sample # Low I I M I I I Sample 9 High M M M I

Monitoring Points Sampled

M M I M M I I I I I f ' J I I I I i l - l I I I N M I i ! I I

M M I II I I I I I I IP I I I I I I I I I I I M f I I I I I I

AR20I05I



ER-SWM-l:5/79 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL. INDUSTRIAL SITES. ""—— ,

DEMOLITION SITES. FLYASH SITES, SLAG SITES .»>•—'
FORM NO. 10

IDENTIFICATION NUMBER (1-7) INSPECTION DATE (9-14) INSPECTORS SOC. SEC. NO. (16-24)

NAME OF DISPOSAL FACILITY FACILITY ADDRESS

£.!}#/ /lLLfMrfik;AJ Pfl /,
MUNICIPALITY COUNTY

FACILITY PROPRIETOR (NAME. ADDRESS, AND TELEPHONE NUMBER)

DAILY VOLUME RECEIVED ANNUAL REPORT RECEIVED DAYS PER WEEK
OPERATED C\

1 — Compliance, 2 — Non-Compliance, 3 — Not applicable

CHAPTER CITATION

26 75.21(m)(3)

27 75.21 (s)

28 75.21(1X1). (2). (31

29 75.21 (q)

75.21 (p)

30
31 75.21 (m)(2)

32 75.21 (k)

*-*""-1wWtf*i***!ir*9f-
: ..-' 75.21(r)(U. (2). (3). (4».

'34 ,*

75.24(c)(2)(xxi), 7S.37(i)
a 75.38 IKSHviii) -...-•

35 •- ••-•••"•*•• -- ...I-*-'--—-- •

75.24(c)(2)(i). 75.37(e) a
75.38 HOHviii)

38 •••• •

75.24(c)(2)(ii), (iii). a

75.24(c)(2)(xi) a
75.38 ll(8)|viii)

75.24(c)(2)(y) a

39

7sC37(d)(1)(2ia'
75.33 ll(8)(viii)ao

75.24(c)(2)(xvi), 75.37(k)
41 a75.3ajl(3)(ti)

Suitable barrier blocks access to site when attendant is not present.

25* setback line buffer zone present

Adequate fire equipment or procedure for minimizing fire hazard

Approved operational safety program being utilized

Effective vector control program utilized at site where needed. Circle vector program required:
bird, mosquito, rodent, fly

Hours of operation prominently posted

Telephone or other communications available

Salvaging occurs in accordance with regulations

Operational records maintained and method of measurement provided

Final minimum uniform two foot layer of compacted cover material placed on surface of final lift

Surface water management administered at the site

Final slopes within 1 to 15 percent or as approved by Department

Adequate source and type of cover material being utilized

Site access roads are negotiable by loaded collection vehicles ,- ,
V

Slopes, benching and terracing in accord with regulations

Fire breaks

1

A

^

^

A

2

"

^

1

3

J-

X
>
^

X
X

X

*

*

X

\
. 201052.
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' ER-SWM-1A:5/79 jMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
L SANITARY LANDFILL. INDUSTRIAL SITES,
\_/ DEMOLITION SITES, FLYASH SITES. SLAG SITES

FORM NO. 10

1 — Compliance, 2 — Nan-Compliance, 3 — Not applicable

CHAPTER CITATION

7B.24(c)(2)(xx!v). 75̂ 7 (k)
42 & 75.38 11(6) — » —— -

7B.24(b)(4)(i). 76.37lk)(6l.
& 75.38 iHSXt) "«*>*<»'••••

75.24(c)(2)(xi). 75.37(k).
675.3811(8)00

44

45 75.24(c)(2)(x)

75.24(c)(2)(xvi), 75.37(k)
46 & 75.38 ll(8)(iv)

47 75.25(h)

48 75.25(i)
49 75.25(o)(3)
50 75.26(a) & 75.37(g)

76.26(o), 75.37(g).
-1 75.38 IKSKviii)

*»— ' 75.26(b), 75.37(k)(2), (3),
52 75.38 ll(8)(ii)

53 75.26(q)
54 75.26(f)

75.26(d) & 75.38 ll(SHvi)

75.26(1) & 75.38 ll(8)(vii)
66
67 76.26W
58 75.26(n) -

76.26(d) & 75.38 ll(8)(iv)
69
60 75.26(i)

75.26(q), 75J7M. M &
_. 75.38 IIISXx)

7S.26(g). (h) &
-„ 7BJ8 ll(8»vi)
oZ
ea 75.26(j), (k)
64 76.26(c)

75.26(ol. (pi. 75.37(j),
75.38 ll(8)(ix)

B̂ Chapter 101(9Xe)(2)

Gas management

Ground water monitoring requirements being met

Approved cover material being utilized

Approved subbase being utilized

Proper barriers being maintained

Lined site, under drains operable

Are liners in place and covered with protective earth
Lined site, daily record of leachate flow maintained
Leachate treatment facilities being operated properly

Erosion controlled on site, diversion ditches as required

Solid waste spread and compacted in layers not exceeding two (eet deep

At lined sites, is all waste deposited on lined areas

Regulation ban on open burning adhered to

Bulky waste properly controlled

Uniform minimum six inch layer of compacted material placed on all exposed solid waste at the end
of each working day

Hazardous wastes & sludges stored and/or disposed with written Departmental approval
Intermediate uniform minimum one-foot layer of compacted cover material placed on completed lifts

Unloading area restricted to proximity of the working face

Working face area confined to size suitable for daily cover/compaction

Operation in accordance with approved plans

Dust controlled at site

Blowing litter controlled

Provision for standby equipment available when needed OfflQitt..

Has vegetative growth been established to prevent soil erosion on dimfttî  areas

Is bonding status correct . ,

1

X
X

2

*-;

3

X

;•

X
y.
<
*.
Y.

*

\
^
X

X

K
X
>

X
x,
i
V;
XT
^

\
y
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, COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT
INSPECTION REPORT

SANITARY LANDFILL. INDUSTRIAL SITES
DEMOLITION SITES. FLY ASH SITES, SLAG SITES

COMMENTS:
FORM NO. 10, 11, a 12

DISPOSAL FACILITY

i-' 7O
Jl/'ii iirtv ."'1 "''"}

70

£. /S

Department of Environmental Resources Representative Operator ^07 ^) ̂  A

CENTRAL OFFICE, APPLICANT, INSPECTOR, REGIONAL OFFICE

. -i-.>..-.i---i=



COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OFFICE OF CHIEF COUNSEL - EASTERN REGION
1314 CHESTNUT STREET - 12th FLOOR

PHILADELPHIA, PA 19107-4786

Telephone: (215) 875-7486

November 13, 1985

The Honorable Anthony J. Mazullo, Jr.
Environmental Hearing Board
221 North Second Street
Third Floor —
Harrisburg, PA 17101

RE: Novak v. DER
Docket No. 84-425-M

Dear Mr. Mazullo:

Enclosed please find the Corrmonwealth's Post-Hearing Memorandum in the above
matter.

Thank you for your attention to this matter.

Sincerely yours,

KENNETH A. GELBURD
Assistant Counsel

r, 1Enclosure

cc: (w/ Enclosure)
Martin J. Karess, Esquire
Michael Sheridan, Esquire
Mr. Bruce D. Beitler
2KAG 34L

"' 201055



*************************************************** **************

COMMONWEALTH OF PENNSYLVANIA
Before The

ENVIRONMENTAL HEARING BOARD

In the Matter of: - ~

LOUIS J. NOVAK, et al :
•

v. : DOCKET NO, 84-425-M
•

PENNSYLVANIA DEPARTMENT OP ; ___________________
ENVIRONMENTAL RESOURCES

POST-HEARING MEMORANDUM OF COMMONWEALTH
DEPARTMENT OF ENVIRONMENTAL RESOURCES

0*~/

KENNETH A. GELBURD
Assistant Counsel

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Office of Chief Counsel - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia,, Pennsylvania 19107

Telephone: (215) 875-7486

****************************************************************
»
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'• ' Efc-SWM-1:6/79 COMMONWEALTH OF PENNSYLVANIA *
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
i' SANITARY LANDFILL, INDUSTRIAL SITES,
V_/ DEMOLITION SITES, FLYASH SITES, SLAG SITES

FORM NO. 10

IDENTIFICATION NUMBER (1-7) INSPECTION DATE (9-14) INSPECTORS SOC. SEC. NO. (16-24)

NAME OF DISPOSAL FACILITY FACILITY ADDRESS

MUNICIPALITY

FACILITY PROPRIETOR (NAME, ADDRESS, AND TELEPHONE NUMBER)

DAILY VOLUME RECEIVED

n
ANNUAL REPORT RECEIVED

7L// f-»-

DAYS PER WEEK
OPERATED ••-̂ —̂ — ----- ———

1 — Compliance, 2 — Nan-Compliance, 3 — Not applicable

CHAPTER CITATION

26 75.21 (m)(3)

27 75.21 (s)

28 75.21(1X1). (2). (3)

75.21 (q)

75.21 (p)

30
31 75.21 (m)(2)

.̂32 7̂6.21 Ik)

^̂ ^̂ snirj*̂ *̂ :-.
'̂ |̂̂ 7&21frlm. (2). (3). (4).

'?%t££'~ 75J24(cH2)(i), 75.37(e) &
"'?£ *n7BJ8 iKSXviii) . .
; 36 '

'fb" ""7&24(cH2Hffl. fill), &
,, ' 7S.37WM). (2) s,37

•'">'"76.24(c)(2)(xll&
.„ 76.38 ll(8)(viii)
38

75.24(cX2Xv) &
75.38 IIISXiiXivHvi)

39
75.24(c)(2)(i!)(iii),

( j 75.37(d)(1H2) &
V-— ' 75J8 IKBXviii)40 ________

7S.24(c)(2)(xvi), 75.37(k)

Suitable barrier blocks access to site when attendant is not present.

25* setback line buffer zone present

Adequate fire equipment or procedure for minimizing fire hazard

Approved operational safety program being utilized

Effective vector control program utilized at site where needed. Circle vector program required:
bird, mosquito, rodent, fly '

Hours of operation prominently posted

Telephone or other communications available

Salvaging occurs In accordance with regulations •

Operational records maintained and method of measurement provided

Final minimum uniform two foot layer of compacted cover material placed on surface of final lift

Surface water management administered at the site

Final slopes within 1 to 1 5 percent or as approved by Department

Adequate source and type of cover material being utilized

Site access roads are negotiable by loaded collection vehicles

%/•>Slopes, benching and terracing in accord with regulations 'Ah

Fire breaks

1

)r;
^
>

2

>

•

3

J

V

X
>
V

^

^

X

k

X

X

V
,.— .....-.— ——.......—



COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Bethlehem District Office
Bureau of Waste Management
520 East Broad Street
Bethlehem, PA 18018
861-2070

March 18, 1986 -

RE: Sanitary Landfill Inspection
_ #100534, LeMgh County

Mr. Louis J. Novak March 18, 1986 '
Novak Sanitary Landfill
R. D. #1
Allentown, Pennsylvania 18104

Dear Mr. Novak:
N O T I C E O F V I O L A T I O N

As a result of the referenced Inspection, the following violation
of the Pennsylvania Solid Waste Rules and Regulations was discovered:

Item 36 - Surface water management administered at
site.

You are hereby notified of both the existence of this violation as Ss—̂
well as the need to provide for its prompt correction. Toward this end, you
are to submit to the Department, in writing, within fourteen (14) days a
proposed program and schedule for abatement of these violations. The Depart-
ment's Inspection report contains time periods of completion of remedial
actions. These reports are either enclosed or have been previously supplied
to you.' If your*proposed abatement program indicates certain corrections can-
not be completed within these time periods, you are requested to supply
Justification for any extensions.

This letter does not waive, either expressly or by implication, the
power or authority of the Commonwealth of Pennsylvania to prosecute for any
and all violations of law arising prior to or after the issuance of this letter
or the conditions upon which the letter is based. This letter shall not be
construed so as to waive or impair any rights of the Department of Environ-
mental Resources, heretofore or hereafter existing.

X

This letter shall also not be construed as a final action of the ^
Department of Environmental Resources.

If you have any questions concerning this matter, please feel free to
contact me.

Very truly yours,
\

cc: B. Beitler
: G. Bonner JAMES A. DOLAN
: Dlv. of Compliance & Enforcement Waste Management Specialist

AR20I058



ER-SWM-1A:5/79 JMMONWEALTH OF PENNSYLVANIA )
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL. INDUSTRIAL SITES,

DEMOLITION SITES. FLYASH SITES, SLAG SITES
FORM NO. 10

1 — Compliance, 2 — Non-Compliance, 3 — Not applicable

CHAPTER CITATION

7&24(c)(2)(xx!v>. 76.371k)
42 ~& 75.38 11(6) — -

7S.24(b)(4)(l) 75.37(kX6).
-.,..43 «*w*i ;.«*»>*«*-».»,.• • .:- •.

.75.24(c)(2)(xi),75.37(k)
... & 75.38 IK8XM)44

45 75.24(c)(2)(x)

75.24(c)(2)(xvi), 75.37(k)
42 & 75.38 IKSXiv)

47 75.25(h)

48 75.25(i)
49 75.25(o)(3)
50 75.26(a) & 75.37(g)

75.26(o). 75.37(g),
E1 75.38 IKSXviii)

1 J 75.26(b). 75.37(k)(2), (3),
-̂52 76-38 IKSXii)
63 75.26(q)
64 75.26(f)

>̂ t̂ 7Ê 26(d) & 7&38 ll(8)(vi)

'̂ijiz; ̂TBVZeO) - 75̂ 8 IKSMvii)

•igfi'-h 7E.26(s) v- •••-'—-•- . ' - - -

~*3f&ffifa?ll?~: *•>'*'-* .;•..' - :

- ̂  *%7E.26(d) & 75.38 ll(8)(iv)
- 6 9 • - • - -
60 76.26(i)

'••'"̂TUBlq). 75̂ 7(k), (s) &
-. 7&38ll(8Xx)

75.26(g), (h) &
„ 75.38 ll(8)(vf)
t>2

63 76.26(1), (k)
64 76.26(c)

75.26(o), (p), 75.37(j).
.. — 75.38 ll(8)(ix)

*̂ /̂ Chapter 101(9)(e)(2)

Gas management

Ground water monitoring requirements being met

Approved cover material being utilized

Approved subbase being utilized

Proper barriers being maintained ;— ———————————————————————————————————————

Lined site, under drains operable

Are liners in place and covered with protective earth
Lined site, daily record of leachate flow maintained
Leachate treatment facilities being operated properly

Erosion controlled on site, diversion ditches as required

Solid waste spread and compacted in layers not exceeding two feet deep

At lined sites, is all waste deposited on lined areas
Regulation ban on open burning adhered to

Bulky waste properly controlled

Uniform minimum six inch layer of compacted material placed on all exposed solid waste at the end
of each working day

Hazardous wastes & sludges stored and/or disposed with written Departmental approval
Intermediate uniform minimum one-foot layer of compacted cover material placed on completed lifts

Unloading area restricted to proximity of the working face

Working face area confined to size suitable for daily cover/compaction

Operation in accordance with approved plans

Dust controlled at site \

Blowing litter controlled

Provision for standby equipment available when needed /•).

Has vegetative growth been established to prevent soil erosion on disturbed areaŝ O ty/
ety '

Is bonding status correct

1

X

X

*

x

X
>;
X

"Ŝ

2

n̂

•ffi

3

X
v
v7*
X
y

y
V

t

A
X

X

X
^̂

X
X

*

-

Jk
/\
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*SWM-"lB,iB,3B *
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL. INDUSTRIAL SITES

DEMOLITION SITES, FLYASH SITES. SLAG SITES
COMMENTS:

FORM NO. 10. 11. & 12

DISPOSAL FACILITY ,

Of-

Depaitm4mrdf' Environmental Resources Representative Operator

- . -
CENTRAL OFFICE, APPLICANT, INSPECTOR, REGIONAL OFFICE



COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
ZZI NORTH SECOND STREET

. : THIRD FLOOR
U.viur uunr-i ... ...-. HARRISBURG. PENNSYLVANIA I7IOI
MAXINE WOCLFLINC. CHAIRMAN 1717)767-3483

COWARD CERJUOY. MEMBER March 24 1986 M- 0|ANE SMITHrial 1.11 *•*, j.yo\j «tc-«TA-r TO THE •OMO

Debra and Nicholas Pidstavski
R. D. 1, Box 242B River Road
Allentown, PA 18104

Dear Mr. & Mrs. Pidstawski:
- • • • ' .. • * '•'•*. • - : t

Your correspondence dated Match 17, 1986, concerning Novak Sanitary
Landfill. Inc. v. PER. EHB Docket No. 84-425-H, is being returned to you be-
cause it is an improper ex parte communication. The Board has neither reviewed
it nor placed a copy of it in the file because the Board cannot consider any
matter not on the record in this proceeding.

While the Board believes that you are not attempting to influence
L / its decision and that you are only trying to bring what you may believe to be

relevant evidence to its attention, it must warn you about this conduct. Be-
cause you are not an attorney, you may not understand that proceedings must
be conducted in a certain fashion in order to safeguard, the rights of all
parties. If the Board were to accept-and review correspondence of the nature
you sent, the rights of the appellant.would be prejudiced because it would
have no opportunity to rebut the information.

The Board strongly discourages you from any further correspondence
of this nature. If we receive any more, it will be returned to you without
opening and without explanation or it will be destroyed immediately upon
receipt.

Sincerely yours,
_ • , ... ••• r = • • * . .

ENVIRONMENTAL HEARING BOARD

Maxine WoeIfling, Chairman
cc: Bureau of Litigation

For the Commonwealth, DER:
Kenneth A. Gelburd, Esq.
Eastern Region

For Appellant:
Michael J. Sheridan, Esq. Martin Karess,
Norristown, PA and Allentown, PA



•W
COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
221 NORTH SECOND STREET

THIRD FLOOR
_._„._._ HARRISBURO. PENNSYLVANIA I7IOI
MAXINE WOELFLINO. CHAIRMAN 17171 737-3483
ANTHONY J. MAZULLO. JR. MEMBER .. L -. / -nn«EDWARD oERjoor. MEMBER March 24, 1986 M. OIANE SMITH

•CCMCTAKV TO TMC BOAftD

Mrs. Helen Jidstawskl
Route 1. Box 242
Allentown, PA 18104

Dear Mrs. Pidstawskl:

Your correspondence dated March 16, 1986, concerning Novak Sanitary
Landfill, Inc. v. PER, EHB Docket No. 84-425-W, is being returned to you be-
cause it is an improper ex oarte communication. The Board has neither reviewed
it nor placed a copy of it in the file because the Board cannot consider any
matter not on the record in this proceeding.

While the Board believes that you are not attempting to influence
its decision and that you are only trying to bring what you may believe to be
relevant evidence to its attention, it must warn you about this conduct. Be-
cause you are not an attorney, you may not understand that proceedings must v*— *
be conducted in a certain fashion in order to safeguard the rights of all
parties. If the Board were to accept and review correspondence of the nature
you sent, the rights of the appellant would be prejudiced because it would
have no opportunity to rebut the information.

The Board strongly discourages you from any further correspondence
of this nature. If we receive any more, it will be returned to you without
opening and without explanation or it will be destroyed immediately upon
receipt.

Sincerely yours,

ENVIRONMENTAL HEARING BOARD

Maxine Woelfling, Chairman
cc: Bureau of Litigation

For the Commonwealth, DER: ^
Kenneth A. Gelburd, Esq. V^ -
Eastern Region

For Appellant: %
Michael J. Sheridan, Esq. Martin Karess, Esq.
Norristown, PA and Allentown, PA

201062
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MAR 31 1986 COMMONWEALTH OF PENNSYLVANIA ,. 9
ENVIRONMENTAL HEARING BOARD

2X1 NORTH SECOND STREET
THIRD FLOOR

UAYi.tr lunr-. -•. . « HARRISBURC. PENNSYLVANIA I7IOI
MAXINE WOELFLING, CHAIRMAN .. 17171 7B7-3A&3March . 24 ,• '198o
EDWARD 6ERJUOY, MEMBER M. DIANE SMITH

• tCHCTA-T TO TMC «OA»O

Mr. Charles F. Hock
Route 1, Box 247
Allentown, PA 18104

Pear Mr. Hock:

Your correspondence dated March 15, 1986, concerning Novak Sanitary
Landfill, Inc. v. PER, EHB Pocket No. 84-425-W, is being returned to you be-
cause it is an improper ex parte communication. The Board has neither reviewed
it nor placed a copy of it in the file because the Board cannot consider any
matter not on the record in this proceeding.

While the Board believes that you are not attempting to influence
its decision and that you are only trying to bring what you may believe to be
relevant evidence to its attention, it must warn you about this conduct. Be-
cause you are not an attorney, you may not understand that proceedings must
be conducted in a certain fashion in order to safeguard the rights of all
parties. If the Board were to accept and review correspondence of the nature
you sent, the rights of the appellant would be prejudiced because it would
have no opportunity to rebut the information.

.
The Board strongly discourages you from any further correspondence

of this nature. If we receive any more, it will be returned to you without
opening and without explanation or it will be destroyed immediately upon
receipt.

Sincerely yours,

ENVIRONMENTAL HEARING BOARP

cc: Bureau of Litigation >/
l:t/

Maxine Woelfling, Chairman

For the Commonwealth, PER:
Kenneth A. Gelburd, Esq.
Eastern Region :

For Appellant:
Michael J. Sheridan, Esq. Martin Karess, Esq.
Norristown, PA and Allentown, PA
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M COMMONWEALTH OF PENNSYLVANIA
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l̂ C.

3

Appellant

CCfiMOMWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
RESOURCES

De f endant
8

13

16

17

18

19

20

21

22

9 ..

10 HARRISBURG, PENNSYLVANIA on Tuesday

u March 25, 1986
19:45 a.m.

12

LOUIS .7. NOVAK, SR., HILDA NOVAK
/vNU NOVA*. SANITARY LANDFILL, INC.

DOCKET NO. P4-425-H

Varbati.ro Report of ARGUMENT

BEFORE: 11AXINE WOELFLING, Esquire
Chairman

|4 APPEARANCES:

15 KARESS & REICH
BYr MARTIN J. KARESS, Esquire KENNETH A. GELDURD, Esquire
215 North Ninth Street Assistant Counsel
Allentown, Pennsylvania 18102 Office of Chief Counsel

Eastern Region
MICHAEL J. SHERIDAN, Esquire 1314 Chestnut Street
317 Swede Street Philadelphia, PA. 19107
Norristown, PA. 19-101 (For Defendant)

(For Appellants)

CAPITAL CITY FJiPORTING SERVIĈ /
BOX 11908 FEDERAL SQUAWS ST

HARRISJHURG, FA 17108
TELEPHONE (71?) 533-2195

23 "

24

25
201063



1
2

3

4

5

6

7

12

13

14

]5

16

18

19

20

2)

22

23

24

25

record?

THE EXA.MIKF.Ri Are we reedy to go on the

Good morning, counsel, this is an oral

argument on a petition for supersedeas in Docket No.

84-425-M. My nemo- is Maxim* Woefling, Chairman of th<?

Environmental Hearing Board, the- Hearing Board member to

whom thie case is now assigned for primary handling.

I would note

for supcrsodcns filed in this case anci th«t the Board has

not issued rulinge on the other two petitions for

fiuperscdeas

As with the other two petitions for

Bupcreedees, the eppellent hae the burden to show that he

is entitled to a eupcrsedeac and with that in mind we will

begin our oral argument.

]7 Mr. Sheridan.

MR. SHERIDAN* If Your Honor please, I filed

the petition for superseded e and thie in a matter, ae you

are aware from the record, the overall case has been

pending elnce December, if 1 got my years right, 1984, at

which time there was a petition for supercedoae fiicd and

on which there were hearings but. no ruling.

Then in September, roughly September or

October of this year, we had filed another petition for

CAPITAL CITY REPORTING SERVICE
TELEPHONE (717) 533-2195



l 5

2 THE EXAMINERi 1 will.

3 MR. SHERIDAN: The site is divided into four

4 sections, so to speaX. There is an old mine reclamation

5 section which was substantially completed by 1972. Then

"6 thara is a nest located in the northern portion of the

7 site.

„ If you can visualize the site it slopes from

9 north to sito, so up at the top of the site is the^pld_mine^

reclamation area.10

n Then there is a section called an area fill

12 which secticn of the sito which surrounds, so to speak, the

13 old mine area, and is itself located in the northern
i

14 section of the site.

)5 The arert fill portion oi" the site vats worked

16 during the ptiricd from approximately 1972 —- and 1 think

17 was fully completed by 1902.

,Q In addition, in the northeast corner.I o

19 THE EXAMINER! I am familiar with the

2Q layout of the site and the demolition waste area and the

21 trench area and the old mine area, if that helps.

22 MR. SHERIDANi That does help,

23 To make one point in that area, the

24 demolition fill portion of t.h«i site ia not. yet completed,

25 There are large areas of that which arc not yet filled.

CAPITAL CITY REPORTING SERVICE^1 X
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1

when the area fill portion of the cite wea completed, at

3

4

5

*6

7

8

9

10

n

12

13

14

]5

)6

17

18

19

20

21

22

23

24

25

the point where it abutted the trench fill portion of the

site, there was a difference in grade. In order to

accomplish one of the meet important aspects of proper

landfllling, that is, shedding of water â id in order to do

that, proper grade &nd elope, it was necessary to amend the

plans in 1982 to provide that the- refuse in the trenches

would be filled above grade and the b«rins7Tscparat4,|rig the?

trenches would also be filled above grade to give a proper

slope and a proper slope relationship between tht area fill

and the trench fill eo that you would have a grade that

would enable the water to be ehcd front the cite.

That w«s done in ISt;2.

The size and the ehdpc of th« trenchcu on the

1982 plan were different than the size and shape of the

trenches in the 1972 plane.

I would point out that in the 1972 and 19fa2

plans you had perfect ~ I think we learned in grade school

— I think they were parallelograms and they were perfectly

shaped I guess in cookie cutter pattern. The trenchee that

were actually constructed were not cookie cut tor

parallelograms, tho chape varied with practicalities that

you encounter on the nito. They were not nice and neat and

exact parallelograms ae shown on the plans*

CAPITAL CITY REPORTING SERVICE
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2 Tho testimony in the record I think is clear

3 that constructing the greater separation between the

4 trenches — and l say greater than the minimum of eight

5 feet — there was no naximum specified in the 1>ER letter,

*6 just, a minimum.

7 So that erecting a separation between the

8 trenches greater than the eight feet I thinX th* testimony

9 is clear that it is either en

10 night add, that is my common cense opinion, or it ia

n environmentally neutral

12 We hove soin-e testimony from our people that

,- Indicates it is a benefit, I think all the testimony
I O

14 indicates there is no environmental Uayr relation that would

)5 result from having the separation being 20 rather than B.

16 I incntion«a before that th« shape of the

17 trenches aa they ware dug out did form perfect

)8 parallelograms, tharo ^rc iteiaa in the documents in the

19 record that show the actual shapes of the trenches*

20 I would point cut and I think it ia important

for Your Honor to understand that the actual surface areai
22 of the four trenches that arc as built on the site and the

23 surface area of proposed trench fivo as staked out now on

24 the site, which is partiojly excavated, that surface area

25 is less than tho surface area of the five trenches that

(Red)
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1
chocolate) and vanilla plan graphically shows that and there

are other pages or exhibits to that pl&n that ehow it wae
3

4 part of the 1982 plan that the level of the trenches would

be raised above grade. Tho berr. would be raised above

'6 grade, tha purpost-being to-echieve on* 6T the ntoet

important aspects and that is proper shedding or drainage

of wfcter off the trends fill8
9 During the h«aring~the engineers.-from-the-

10 Satterthwaite office went out to the site and did field

n measurement6 of the cite. TJvire ar*> exhibits that they

12 introduced and charts thet they introduced and aleo oral

testimony from Mr. fifitt^rthwaite that inclicntee -- 1

believe- as I road the record •— th*t tho grade and etlope of

the trench fill &re& oi; the site does, in fact, conform and

)6 comply with the grade end elopo required by the 1982 plan.

._ There was tcetir.ony that wis attempted to be

.„ introduced by an engineer for — and X say engineer, I

think hie background i> chemistry background and I th-nk

hie education is engineering as opposed to chemistry — but

it was Dineeh Rojkotic, if I pronounce it properly,

22 Hie testimony wee disallowed by the

Examiner. Tho only testimony th*t wne introduced on the
* «5

area of the height or gride of the trenches -- the only

25 testimony by the Department, that is, w«o a visual

(Red)
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2 I would also point out — and I think this is

3 important — in September of I can be wrong in my dates,

4 but it is thes fall of 19G5, certainly or maybe ttarlier,

5 well before the close of testimony, there was a point at
» •
6 which the boundary became a significant issue and a survay

7 team waa dispatched to locate the boundary*

8 It was actually staked out and located on the

9 property, and at or about that time-.there was, -a..-5—ftnd -thia.

,0 is referred to in th« brief — thort. is a. period of time, I

n think approximately two weeks when a Department survey team

12 was out at tho site verifying the? boundary as wall as

13 taking general measurements of slopes &nd elevations and

14 things.

15 That ttam and the results of their

]6 observations were never introduced into the record on the

17 issue of whether or not we maintained tho gradti or the

18 slope. There was agreement aa to whore the boundary was.

19 So what I am saying is that the only

20 scientific or professional engineering testimony introduced

21 on the point, of maintaining the required grade and slope*

22 was from the engineers of tho Saitherwait office with the

23 exception of that one visual observation of Mr. Maiolio and

24 wo had a situation where the Department for two w_toks had

25 their experts at tho site and declined to introduce their

(Red:
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2 indicates thie, the Department was there, inspected it,

3 inspected its opening, inspected it before it w&e filled,

4 observed it as it was being filled, observed the bcrms

5 being constructed, "and over that period of time approved

6 what was being done and & general progression of the

7 trenches down the elope,

8 The-y .did not believe, and they were right in

g not believing, that there wasn't any violation —of ~

plane. Tho trenches .were' not Moving ont- r-f * r>«*nM »t *** __

area and we didn't think that then end we don't think it

12 new

13 The Department certainly didn't think it

14 then, and Mr. Gelburd will artfully express thc-ir position

15 . now.

)6 Cut during that seme period of time, there

17 are 26 inspections reports. And as you know bettor than I,

18 vou *ncw there's n section on thore for indicating a.

,9 violation for deviation from approved plan*. The only

20 violation in that category in those 26 inspection report*

2) was one notation end if my recollection serves me right,

22 w<as ^y Mr* Ma iolio concerning that one section of trench

23 four thet he observed overfilling

24 Even in that observation ho was riot aware

25 when he did th<=t, that the chocolate and vanilla plans

CAPITAL CITY REPORTING SERVICE 2Q1Q70
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1
2 detail nxactly correct. How would the Departrwmt have

3 known until that time?

4 MR. SHERIDAN* Well, I think it follows from

5 a couple aspects of the Department's position as I

6 understand it.

7 One of the things that we did — and let me

8 back up a minuter — the Department's, and I'm sura you have

9 seen this in the brief — tho Department, rosta its-positien-

—• they do not rest, their position on the bounrtftrv linn.10

n They do not rost their position on tha distance from the

12 boundary line.

13 If they rented their position on the 200 foot

14 they wouldn't have a position because trench iive as t»tnked

15 out now is not 20O feet behind the property line, it's 22C

16 feet behind. And as we propose to fill it, it is 220 feet

17 behind the property line.

18 The Department rests thtir position now on

19 the location of telephone poles. They oeize on the pole

2 and they say if the pole is shown on a plan, 1 me&n you con

2, define it on the plan, and if your trench is not located

22 the same number of feet from the pole as the trench

23 depicted on the plan, then you are outside your p«rn.ittc'Cl

24 area.

25 So that if they really were using that as a

CAPITAL CITY REPORTING SERVICE0™^ ̂
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2 th*re was a boundary and it was the property line. And we

3 don't shrink from that, i/e concede that ie, and in fact,

4 part of trench five, and 1 just clarify what I said before,

5 part of the excavated portion of trench five does not

6 conform with the 200 foot setback.

7 And I am A little confused whether it doesn't

8 conform with the 200 foot or the 220 foot, but that section

9 we concede we hove to fill in. W« don'teieputre-thitt- arro~

10 we «\re orecared to-do. it.

n Uut the rest of it and to thi? extent thc-.t it

,2 ie 220 feet, and I say 220 because there was a point in

13 time during the htarinu where we agreed that instead of
V ,
^-^ u sotting it bnck 200 feet, it would be stt back 220 foet and

)5 there was an inspection of the cite by the Examiner, en-j it

)6 wr.s flagged and it was staked out, and an extra 20 foot was

17 put in just to give more room.

18 So that what we say io thr.t is the boundary

19 line and that is the only boundary line specified. Mr.

Gelburd I know will cn&ko reference to the telephone polcc,

21 but I say to you, if you look at the 19b2 plan, there ie no

22 specification of the poles. They are not marked. They are

23 not designated as PPC.L pole number ten or number eight*

24 They are juet little circles. There is no legend en there

25 that relates anything to those.

CAPITAL CITY REPORTING SERVICE 2fit A79
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21

2 any type of enforcement action.

3 MR. SHERIDAN: Let me just say two things,

4 one thing before I answer that. There is some of that in

5 my argument, but I don't rest on that at all. I talk about

6 what DER did and what we did because I think it

7 corroborates everyone's understanding of the effect of the

8 permit documents.

9 I think the way people acted, if

10 issue before you to decide, I think it's probative.

n corroborative, helpful to understand how DER handles this

,2 and how its inspectors handled this, and what they

13 understood things to be during that period of tirre,

14 So i think the fact that they locatt-u,

)5 approved &nd inspected the trenches as we opened them and

16 observed the construction of the berms which were wider

17 than eight feet supports out position that when their

18 letter to us said that the minimum distance between the

berms is eight feet, it meant what it said. It didn't suy

20 maximum distance, it said minimum distance. And that was

21 their understanding of the peoplo in the field. So 1 think

22 it's helpful.

23 Kow I also advance the argument which you

24 have just referred to, an estoppel situation, and the

25 distinction that I make, and I think it's an important ont.

CAPITAL CITY REPORTING SEKVICE
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2
l

that there le no environmental hern here, there is no

3

4

5
» •
6

7

8

9

10

,,

)2

)3

14

)5

16

,7

19

19

20

21

22

23

24

25

environmental degradation, what does the permit document

mean? All the major environmental statutes empower the

Department to take enforcement actions for violations of

pe raits

You are suggesting to me that a violation

which someone believes doesn't create any environmental

harm is not to be noted by the Department abil-̂ tha.t̂ c . .pcrpi

doesn't really pecn anything unless some horia is created.

MR. SHERIDAN i No, I don't assert that

position et all. And I am just going to underscore it

again, I do not primarily rest my case on that argument

because I think we are correct and I think tho record

supports our position on the 200 foot boundary.

But on that argument, Z think a permit is

very tu<*«ningful. I think it is a vital document. And 1

think it is only in the most unusual of cases even without

environment*.! harm where- a permit should be disregarded so

th&t if there is a rule that permits it, it should be

stingily applied. But if there is a ceec where it should

be applied, this is it.

You have, I will say it flat out, in my

opinion you have an extremely conscientious operator at

that site, it is & good site and you have a situation

201074
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2 dirt.

3 We have to build s berm area that takes the

4 storm water all the way down the cast side and properly

5 channels it to that retention basis. That will require

6 dirt.

7 There are depressed areas in the old u.ine

Q area and in the area fill section which collect water. The
O

little bit 1 know is that is the cardinal sin. __YJOU-. don'.±9

)0 let water collect. Those areas have to be filled *»nd when

n they are filled it has to be covered. That is going to

,2 require dirt and long range during tho closure period we

13 have to stockpile dirt end we should stockpile dirt because

14 there ia going to be front time to time breakouts and there

15 is going to be situations where damage you havt> to repair

16 with dirt.

17 So that one of the thin9S that lie envisioned,

,8 and I say the people from the Department who worked there

19 for three years envisioned, was that trench five was going

to be used to provide that dirt.

21 Without trench five it is impossible to bring

22 on to that site the dirt that is necessary to do the work

23 that has to be uono, notwithstanding tht; fact that if we

24 don't fill trench five with trash we have to £ili the holo

25 that is there.
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2 has been and is the crux, of the Department's position.

3 There are — and again I don't use thie in a

4 smart term — but I have in ay own note pad list of red

5 herrings* And what I mean by that, 1 don't mean that

6 somebody through them out ae red herring's, but I mean one

7 of the reasons why thie case took so long is it wao the

Q typs thing every time we'd have c. meeting or a hearing,

9 another issue would pop up, and..! -don*t , nearilpop-_jup .JLn-,bftd —

,0 faith, but it would pop up and then vo would have to _____________

n address it and setiafy the Hearing Examiner that it was not

12 & real problem that affected whether or not we should be in

13 operation*

> — ̂  ' 14 There was « point in time where they

15 questioned whether the coils in trench five were suitable.

)6 And there had been at ienst one test pit dug that was in

17 trench five as currently staked out. There was another

)8 test pit dug that would bo in the berm area between four

19 and five.

20 Thty showed that soils were more than
l

21 adequate.

22 This is a site as I understand it that hact

23 unusually deep troil life and that ic based on the wells,

24 there are six wells on that cite and the soil logs on those

25 wells as well as from the test pits, but our experts have

201076CAPITAL CITY REPORTING SERVICE
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2 prepared to fill that in. We have it staked out in a

3 section so we would be 220 feet back.

4 During the testimony thoro was an issue that

5 arose about in one of the proposed retention basin

6 evidence of a sinkhole, not-in tho bottom', but where would

7 be likn a side wall area* And we weren't consulted on

8 that, no one approachfcd our experts and said here is a

9 problem, go look at it. It was Just raised at a

]0 As I understand it before it was raised At

the hearing there was no on-site evaluation or

12 invfestigation of the location other than a physical

13 observation.

14 So once again, aftt-r that was raioea cur

15 experts went out, and I think it w<>s Mr. Mandtuke, who is a

16 DER expert, went out in tho field, excavated arounu tho

17 area and looked at it, examined it, and everybody agreed it

18 wasn't a problem. So that w<is addree«»_id.

19 There was an issue raised during the hearing

20 about whather or not this site was, i put notes down — 1

21 even forgat the distinctions — but whather it was dolomite

22 as bedrock which is magnesium carbonite or whether it was

23 calcium carbonate as the bedrock.

24 First of all it was interesting that it was

25 raised. The original soil study on this site was done back

77
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2 know their time loads and their schedules and 1 know how

3

4

5

6

7

8

9

10

j ,

12

13

]4

15

16
,7

,8

19

20
21

22

23

24

25

many sites there arc, but we have a man here whose

livelihood depends ion this and we start examining it and

the theory wasn't based on a review of the well driller's

logs, it wasn't baeed on a review of test" borings. Our

expert I believe testified and we aeked them questions

about measuring strike and dip of the rock. And I don't

pretend to understand that and I didn't ci<sv*lop̂ t}w&~

quest ioninq. Fortunately Mr. Karegg did, but it is b baaic

ret t hod for determining whether this piece of rock thet you

happen to pick up off the ground ie from bedrock or whether

it was transported glacially into the soil there.

None of that was done.

In addition, the Department wisely and

propurly requires monitoring wells and on this cite there

wee some contention about whether they would hav« four or

whether they would have six and they wanted six. They

wanted wells five and eix which ere the southern moct

portion of the oite.

And they got thoso two extra wells* And with

ell the wells in place it is clear as e. bell that this is a

site where th»: wells art) characterized by « low yield.

The testimony of the experts WAS that where

you have calcium carbonate that is subject to colutioning,

201073
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monitoring wells, AB of the time of the hearing in

September of 1985. Mr. Day-Lewis experienced, a qualified

4 witness for tho Commonwealth and our two expert witnesses

were in agreement I submit on the following pointi That

6 with the exception of wall IB, aa of that time th*y in

their expert opinion believed, all throa of their, that none

of the other wells showed any organics that could to*8

9 related to tha operation of this oite or al f ailura-̂ .n-. thj

renovating capacity of this site.10

12

The only wall that was <t problem at that

point was well IB and I will fully address that. But I

think that's important to bear in mind. 1 want to tie that
I O

into one thing if I may.

Thii is a alto wntro although the surface

topography slopes from north down to aouth, the direction

essentially south to north. So that the contamination1 o

of the groundwater flow ia not from north to south. It is

getting into the groundwatt-r would show up In wells j And 4

which are the northern moot wells.20
It is also important to benr in wind that the-

oldest portion of the site where things have been deposited

the longest, is the portion i pineal a. tetly adjacent to wells 3

24 ttnd

So if thcsu old areas where it you art going

201079
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2 strikes me right, I think it wtxs the Commonwealth who first

3 talked about wt 11 IB venting gee, and we have a number of

4 gas vents around which arc supposed to vent gas, but well

5 IB, the Commonwealth testified was venting gee*

6 Dr. CniUi, who is one of otnr witnesses,

7 testified also that well IB was venting gas* And he

8 testified, I think it wis between one and two thousand

9 cubic feet per day and that ie with .tho l̂ cap. off ̂ _̂£o,. you

10 have a flow out, I believe. _________________ _______

n He then did sn analysis throughout tho site

12 as a chemist and we brought him in to testify because of

13 his background in chemistry and we thought it was essential

)4 to address the vinylchloride and thi« dichloroethylene.

15 hi e ..testimony in his expert opinion was that

)6 what wao occurring here was a situation where wtll IB was

17 acting as e gte vent for the landfill. And whet you in

18 ftct had wee a situation where the well is normally capped

19 and the cap peeled and locked I gueec* So that you have a

2Q situation where you have a standing column of the casing

21 and you have the gao thet is in there standing. And then

22 &t the bottom of that; column of ges, you have surface water

23 of well IB. / :!•:."

24 And. what he said occurred was the gas in the

25 column of the casing standing like that would become

20 J. 080
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37 *
2 MR. SHERIDANi If I could, before trying to

3 respond to that question, if I could Just make what I

4 consider an important point: Cur point in addressing this

5 is that what is not occurring — and I think this is

6 important that it is not occurring — is"that there is not

7 a breakdown in the renovation of leachate. Leachate is not

8 entering the groundwater and contaminating it. Irfiat is

9 occurring ia basically where the .gas that would -v.enx..out̂ ctt-

10 the landfill because it ia standing is becoming soluble_______

., with a small amount of witter on the surface.

12 Now you have asKttd a question concerning the

)3 source of the gas and whot the compounds. I may have to

14 consult or perhaps even have Mr. K&ress address that

15 because I era not prepared, and I know there is testimony or

16 1 believe there is testimony in th« record that talked

17 about the types of substances that could decompose and

18 produce those gases.

19 THE EXAMINERt 1 can certainly review the

20 record.

„ You have been arguing for some time here and

22 you have been concentrating on your client's chance of

23 success on the merits which is certainly ons of th«? factors

24 that I have to consider in deciding whether I will issue a

25 aupexsedeas.
201081
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1
2

3

4

5 turned around here*

6

. 7

8

9

,0

n

12

13

14

)5

)6

17

18

,9

20

2)

22

23

24

25

peculiar procedural posture in that it started out at, a

hearing on the cuperscdces and progreeeed somewhat into a

hearing on the merits so the burdens of proof got kind of

Normally in fc hearing on the merits the

Department would have the burden of proof. But you in

requesting the superscaens have the burden or proof. What

is there on the record the t deiitoristretee that-there «

no harm to the public if a supt-Tfefcdfaas is granted?___________

MR. SHERIDAN* That is fine. Your Honor. I

wont to talk about groundwater first because that ie one of

the essential considerations. It is clear where the

direction of the groundwater flow is end that is south to

north.

It is clear tout the two wells, j and 4 that

fire directly in the path of that and closest to the oldest

portion of the cite have not b*en degraded by the site.

It le deer from thct that the site is not

effecting oroundwctur. So th&t 1 think that one of the

beeic ingredients. If there was an indication that there

was groundwater being contaminated and it was showing up in

welle 3 and 4 and could go off site, 1 think that would be

a major factor that would cause problems for us.

But that ic not the case. There is no

CAPITAL CITY REPORTING SERVICE
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2 suggesting that the Board somehow condone improper

3 operation here* because it ia necessary to complete proper

4 closure? That's what I am hearing.

5 MR. SHERIDAN: Mo, I don't think I'm saying

6 that,.

7 THB EXAMINER: The Board has consistently

8 ruled against that in the post where people have raised

9 arguments, if you don't let eve mine of f .my prcper-tyr-JLf•—you-

don't 1st me do this —10

n MR. SH£RIL»AN» 1 am not saying that. What I

wn saying, I am saying the following: Assuming that our

13 position is correct on the merits — and 1 understand if we

14 or<? not correct on the merits and if you don't think we arc

15 going to be correct or. the ir.eritts, then our petition

16 falls. That is the firat ttst.

17 TBE EXAMINER: Correct.

18 MR. SHEP.IDAK: So that, for purpose of my

19 argument, I have to assume* that we are correct en the

2Q merits. I am Assuming that end I hope 1 am moving towards

21 convincing you of that.

22 So that if we heve « right to complete trench

five, a right in the sense th&t we cire within our boundary

24 or they are estopped. And I like the first position first,

25 that we are within our boundaries. Then what I em saying

201083-
/

CAPITAL CITY REPORTING SERVTCE
TELEPHONE (717) 533-2195



2

3

4

5
» •
6

7

8

9
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n

!2

13

]4

15

16

17

j8

19

20

2)

22

23

24

represents the corporation — to tuake a few comments which

I think will help .clarify our position and the mistaken

position initially of the Department.

There arc a few key things I would be re-miss

in not mentioning* With reepect to irreparable harm to the

individual operator, closing, assuming closure ie just

conducted in accordance with this crder from the Department

which came down December of '84 COB t subs tanticl- sums- of

monev.

My client because of this summary action on

the part of the Department, which 1 suggest as sincerely ae

I can, is unsupported by evidence of e credible nature by

way of layman experts cr otherwise in that record, caused

hint to sell his trucking business at a substantial loss,

incur substantial feec with two itw firms, and experts,

entering into an inordinete requirement of water monitoring

that are quickly consuming whatever iunds there were

available for hits to properly close this cite.

The trucking business is gone and it hae

already caused that because of the inactivity of youx

predecessor in thio case to do what he said he would do

back in January of 1985 after hearing the evidence.

THE EXAMINER. J certainly apologize for

25 that.

CAPITAL CITY REPORTING SERVICE
TELEPHONE (717) 533-2195



a m '

1

2

3

4

5

6

7

8

9

10

11

12

13
)

14

15

16

A - - • • • • • ^ . " -r 17
i > • ;- '
; 18
r

: 19

20

21

22

23

24

25

)

_

i

4S ' ---'

indicates that system works and works well . There is no

question about that. If you read Manduke 's testimony on

cross examination, he concedes I find no evidence of

pollution. Take every one of their witnesses, even though

they come in • — 1 won't consider and comment, upon their

state of preparation; they made some general statements —

but as they were asked significant questions regarding

their testing procedures, could you have done this,- -could ————

you hav« dono that? Th«v all cventual.lv aarecd w* seen no

sign of pollution. This system is working.

Probably the most prcmirs-ent. frcn an expertise

standpoint was Mr. Day-Lewis, very impressive fellow, but
Ŝ

he could not refut«? the Fh.r. in c/iemistry ' s conclusions

about the presence in IB of certain constituents, and I'll

kt:t-p to my promise.

There ware allegations in tht order civil

penalty assessment petition in December of '84 that there

was no sedimentation erosion plan.

During 'cn« course cf the hearing it was

presented, together with a copy that was presented to the

Department. Going from a position of we never got one, 1

think Mr. Rashkodia has said he thinks ho may have called

the- expert but never formally replied, indicating that he

received it. That's in the record. Regardless of what

%
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record. Good evidence of this. Mr* Pompon i who originally2

3

4

5

'6

7

8

9

,0

n

12

13

14

15

16

17

18

19

2Q

21

22

23

24

25

wae in charge of 1 think the examination and management of

this site is brought before the Hearing Examiner and you

can evaluate his own reaction, the Examiner's, alleges that

they were taking -foundry sand in defiance of their permit*

On cross examination he ic shown a letter

from hie very Department approving it, acknowledges, well,

I guess it was approved*

The next issue he was presented for was ____________

allegedly & bottle of toxic waste, tie ic cross examined.

Did you make a note of it in your inspection report? No.

Did you open the bottle? No. What was in

it? Leachate, cool aid or coke cola or chemicals? I don't

know.

The Examiner asked him, didn't you make note

of thie? This ie the type thing that is filled in with

this case suggesting that the real reason for closure won't

be- found in the record, and it won't*

A serious analysis of this record indicates

basically that the Commonwealth has tried to come up with a

number of theories all of which have failed.

You go back to the volumes. There were no

concerns about the volumes. How, suddenly there are

allegations daily cover wasn't put down. I'm sure with

CAPITAL CITY REPORTING SERVICE
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2 boring like our expert did? No.

3 What is the most reliable way, sir, of

4 finding whether or not daily cover and final cover is

5 placed down? Core boring. Did you see fit to do it.7 No.

6 That's riddled through this" record. We have

7 ill rccordkecping, ill inspection, you name it and suddenly

8 we &re going to tie this morass into an indictment that is

9 unsupported in thc« record. Why? That will come--out in

time but it. is not for vou to know now.10

it is not in the record. V»o .ire bound by the

record.

with respect to th«» burden, reading tho
' <S

record you will ate that all of these allegations were not

15 supported.

,, There are references that we called in alo

j ! 17 chemical — excuse me, an Industrie! chemist to support our

)8 position,

19 The record reflects our chtmiut is a Ph.D.

2_ impeccably qualified, and they called no one.

21 Th«s record indicates, particularly the brief,

22 that our engineering team shouldn't be considered as

23 submitting credible evidence.

24 They didn't uptnd two weeks, they spent three

25 waeko. We n«-vtsr saw their report but yet there are

CAPITAL CITY REPORTING SERVICE ^^l^G?
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2 articles aren't in the record. Evidence is.

3

5

'6

7

8

9

10

n

12

13

' )4

15

16

1?

18

19

20

2i

22

23

24

25

SI

By Ph.D'e in chemistry, by ctctt recognised

biologists and geologists.

I will try not to belabor. There is en

allegation that there wae no bonding* Bonding wasn't

required, but suddenly let's get this together, he must be

closed. That's how this was prepared* And that is why it

is co faulty

That .is _ why the record dcefcn'c suggest why

this was done* There in some other reasons why thie was

done. We look to the record in the law. Thet'c how we

evaluate a man's future* That's how I know justice, what

is in tho record.

Did the v/itr.fcosce support these baseless

allegations? I suggest they didn't.

* Now with respect to the chemicals* I think I

had o course in chemistry in high school, didn't do rather

well and I'm not sure about th«» Extmintr'e background, but

I would certainly suggest we all defer to the only expert

who testified and etid thie is common, thin system is

working

Now, Mr* Day-Lewie ip crocs examined

Robert, ie there any suggestion that pollution ie getting

off the cite? No.

CAPITAL CITY REPORTING SERVICE
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2 someone said in tht paper. Without chlorination, pure

3 water and where does the water run? Through the fill into

4 the home wells and onward. Not one scintilla of evidence

, that there is pollution.

6 1 believe the- Commonweal th"n»ade some

7 suggestions that a Kramer well could possibly be contained

8 by th« site. You will find that in the evidence.

9 An analysis, cross examination, -whatever,-

10 there ere no corrocon constituents in thf Kr^rn^r w«>l 1 . TVi«»

n Kramer w-?ll ia located about a r*il<s and a half away, and

12 actuully upstream from the Novak site, tnc very near an

13 old, eld Mobile pipeline. Th&t'a it. There is no other

]4 evidence on that point. Why were they closed? That is the

15 theme of the case, not what's in the record, because it's

16 not there. What isn't here? Why waa this cone?

17 And a sincere review of the record with any

18 degree of impartiality will lead you to that conclusion

19
2Q The bonding as 1 said was mentioned. Again,

21 without sincerity, without a sincere review of tho record.

22 Our brief supports that no bond was required thon, but when

23 someone turns the switch, close them, hammer them, no bond,

24 fine them. No basis in law or fact.

25 This case is truly on the supersede-as issue,

CAPITAL CITY REPORTING SERVICE " 201089
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2 record. Madame Chairman that until you just mentioned it

3 now I was unaware of eny such occurrence. The Deportment

4 believes that the Examiner acted quite properly.

5 MR. SHERIDANi Perhaps bcfort Hr. Gelburd

6 begins, 1 just want to note-that we have"an exhibit to our

7 petition which wee en inspection report done on October 23,

19C5 and I understood we had an agreement that that would

9 be submitted*

10 MR. GELBURDs Ac of record in our answers to

eupersedeas petition, we do admit that as a correct copy of

12 the inspection report,

13 MH. KARESS: I thought we all tigreca.

MR. SHERIDAN* On the one issue of the need

)5 for the eupersedeae I would just direct your attention to

16 the comments at the end of that report and reacting from

that it states, thie J.6 by the inspector, that a decision

,8 on the fate of thie site is desperately needed and that is

19 our position.

20 . THE.JEXAMINERi The Boord ie certainly aware

21 of its obligation there.

22 Hr* Gelburd, what is the story here? Wo have

23 two diametrically opposed views of the condition of this

24 landfill.

MR. ,GELBURDi At least two.

V*
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2 With respect to th« criteria that are set

\

3 forth in there, 21.78B says that a supersedeas shall not

4 issue where there is a showing of pollution or of nuisance

5 There have been both showings on the evidence

6 of this case. I'll go back- for a minute ""and talk a little

7 bit about history. 1 know thia has been gone over at sorce

length but I would lika to present the Department's

9 perspective.

1972 the. original ermit was inmiod t-b>»r«»10

a plan for the sites which I believe is document A-2 in the

12 exhibits. That plan shows proposed final contours for the

13 area fill, the old mine demolition fill. It does not shew

]4 them 1'or the trench fill section. Whet it shews iu

,5 oxiatintj contours for the trench fill section.

,6 lri 1982 when th*: Department cair.e in from the

' 17 Norristown Regional Office taking the site over from the

18 Wernersville Offices which was disbanding, the Department

19 noted massive tn:ounts of overfilling in the area fill

2Q section as evidenced by Exhibit C-2 end said, wait a

minute, you are way over yr6da here, do some studies, have

2 your engineer give us an analysis of how you h&ve been

23 overfilling.

24 Mr. Costello then, th«? Novak engineer did

25 that, and sure «nough, hundreds and hundreds of thousands

CAPITAL CITY REPORTING SERVICE
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line drawn through that pole, pole number ten, which by the

way, both Mr. Satterthwaite and Mr* Emanual were unable at
3

first to locate without outsido eld when they testified

about this site, when they were looking at the plans.

6

7

The third way-to locate where the trenches

ought to be is by the coordinate system that was approved

of trench five as beino Jocnted *t station IK plus Of).

if you coordinate that plan which I believe is A-24 with

the so-called chocol«ttv and vanilla, the side view of the

trenches which is A—4, I believe, you will find that that

is as far downhill AC the bottom of the last trench was

supposed to be.

It is measurable cither by reference to a

permanent marker, the pole, by reference to topography, or

by reference to the coorditujt*» system that is set up on the

approved permit plan in 1962*

If I jnay employ a rather crude visual aid, 1

think there is not too much dispute that the Department's

position ie the rectangles I am shewing you on this piece

of paper outline in black would be the trenchce the

Department originally approved them. And if you recall the

testimony of Mr* Beitler the actual trenches as installed,

CAPITAL CITY REPORTING SERVICE
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boundary, whether you art: talking about reference to tho

original permit plans or you ore talking about a 2CO foot

offset — that whatever boundary you are talking about was

violated. It was only after that boundary was violated

6 that the Department took enforcement action coincidental

with a very late submission of a groundwater sample result

which showed large ceucen'.rations of volatile orcanic*.
8 *

turning up into the monitoring wells, wells, one-arid two-——

Th'« Department certainly waa luatlflc-d In______

taking enforcement action at that point. They said, wctit, a

minute, you hax'e got pollution, ycu are beyond your permit

limits, what is going on here? Conduct a hydrogeologic
i O

study — two clcr.ijnt.ft oi" which hev<e not been addressed and.
\4

I'll be talking about that later — give us a closure plan

because you are done filling tho uite and put up o bond.
16

That is what the Department said, that's what tho

Department did.1B

There are very very many disputes as to

interpretation of the f&cts in this CABS. Soin« of the more

interesting questions are why is it that monitoring wwll

cnc, in whichever incarnation it is, always shows up

contaminations every time you run it for volatile

organics? It showed up as well one. Oh, my goodness, say
24

the petitioners, the sides of the casing sre perforated tnd
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something wrong with the well. And it wasn't properly

6 constructed, thereJc a crack in the eide~and leachate is

7

from? Why can't the petitioners construct a well thct
O

works?

10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

€3

With respect to well 1A, it ie drilled under

the supervision of; Novak's consultants, it is put in, it ia

tested, well, more volatile org&nicc. Well, there ic

getting into the eide. Where ic that leachate coming

We conic to the third well, v«? agreed close_____

that one* Obviously it ie not going to be any good if

there's a break in it, seal it up, put in another well to

indicate something about that particular area of landfill.

Well, 13 gees in, volatile organics she-winy

up again, and in addition, explosive levels of methane

gas. You have a monitoring wells thct is venting gas and

you have got according to the testimony of Mr* M&iolie and

Mr. Rajkotia gas vents that aren't venting gas.

The petitioners don't have a grasp of what is

going on at this site* They can't explain where the gas is

coming from that is bubbling up. There is no indication is

it coming through a crack in tho casing? Is it in fact

bubbling up through the groundwater, and if It ie bubbling

up through the groundwater, then under Dr. Smith's own

theory, that landfill in polluting the groundwater because

jfe 201094CAPITAL CITY REPORTING SERV-fcSS? *-*j.Vv><*
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the sits, so you c?n't blame thorn on background.

THE EXAMINERt But have they reached a level

whure the Department considers them significant enough to

show a problem occurring at this landfill?

, MR. OELBURD: Well, Mr. Satterthwaite dido

7 testify that the results with respect to monitoring well

_ on<- were in excedencts of a«ft drinking watero

That is in his croas examination.

THE KXAMIMERi Thnt w<**n'f ny fi»f>«»r • ran .

MR. GELBURD: I don't knew what more concern

w« can have.

THE EXAMINERt Well, you have to interpret u

conclusion in context in which the question was asked. My
14

question is a general one. The Department in reviewing the

results from thase monitoring wells over the years, has it
16

found any sort of pattern which would lead to the

,_ conclusion that this natural renovation landfill isn't
I O

properly working? Are we dealing with isolated instances?

MR. GELBUKDs Well, 1 think the answer to

both of those questions is no. In the firet place, we arc

not talking about a pattern prior to the fall of '74

sampling which arrived in roll of '74, was taken in June of
2 J

'84 — excuse me.
24

5>o prior to that time we did not have sample

CAPITAL CITY REPORTING SERVICE
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1
MR. GELBURD! Well, not with reept-ct to the

concentrations* The fact that they are there «t all shows

that something ic wrong with the site. And it IB the

responsibility of Novak to identify it. He don't believe

, it h&s been identified*
O

THE EXAMINER! I understand your position.

MR. GELBURDi With respect to the second part
O

of the 21.78(J]} criterion, existence of̂ a

10

n proposition that a violation of law, being * statutory

2 public nuisance should be enough to preclude this kind of

13

We h.ive by counsel's own cdcucsicn £>n

nv< nt- t nei \rin\t

14

existing violation of the permit boundary in terms of

height on the ficutherruncct existing trench. That in Itself

should dispose of the cupereedeas matter.

10 But there is r.uch, much r.ora. There is the
I O

problems with erosion find sedimentation control* There is

the problems with gas vtntin_». Testimony ie replete that

some of the installed gas vents are not working and that

22 other vents that ought to be in there, Mr. Rtjhotia

put in. Cut there hea not boon compliance with the

approved gae management plttn*

PO'non
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it is, of course, their burden to carry.

With respect to prevailing on the merits, we
<J

have talked a good deal about that.

likelihood of injury to the- public, those

same two cases, Luwrence Coal and PUC voraua Israel sayo

that a diminution of any public resource is harm to the

public, a violation of a statute, a regulation is injury to
8

the public. And we have a large number of - thost™her«_- Net.,

to mention the fact that the sitê  is not bonded, as

required by Section 505A and 503JJ of the Soil id Waste

Management Act.

Again, I have to take exception to counsel's

representation in which he claimed that the Dapartinent wes
14

t-Jovfck lor not having ** bond. I beJi«.ve that if

the civil penalty which the Department issues is examined,
16

it will show that each particular violation is titd into a

penalty amount. I don't believe there is one for not18
having & bond.

19 *

We or« not penalizing Hov«k for not having
20 *

ont» in the past. What we are saying is if you wish to do

anything on this site, you have got to have & bond new as

required by the statute. In fact, even if you have
&tj

completed every bit of landfilling you could ever possibly

do leaving aside the demolition waste area, you'd still

CAPITAL CITY REPORTING SERVICE
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71
specifically called in its groundwater analycie for

fracture trace analysis and a study of groundwater
•3

mounding. As Mr. Manduke testified, these can be tea j or

factors in the transmission of polluting substances through

groundwater, particularly with respect to carbonate

formations

The o c- hovon't been addressed. We haven't
8

ceen the information about that "even though the, -Crder_9

called for them to be submitted quite some time ago.

If Novak hacn't addressed these issues that

the Department believes to be important with respect to

analyzing what is going on at this cite, how can Novak then
f »j

be Allowed to argue, well, it is inconclusive. You don't

have any evidence that there is a polluting system taking

16

Tho Deportment since 19fa2 had constantly met

with Mr. Novak and hie engineer in an attempt to get this18

site into chape. It wets overfilled and badly vegetated,

testimony being that it was very rainy, and it was real

hard to establish vegetation over e three yeer period,

to 1984* And indeed as of today, 36 of the inspection

report, «c an exhibit to the petition at issue here,

24 vegetation ie etill not complete. There is really no

excuse for that.
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Wt- have sites to permit. The public he.s to

know that We will enforce the boundaries we put in those

permits or we are never going to bu able to locate a site

anywhere. So from that point of view, it is extremely

critical that what is submitted to tho Department and

approved by the Department be the outer limit of what is

allowed by the Department.8

With r«spect to surface water'.managjwaent ..at.9

this site, it is a moderate to severe problem. With

respect to vegetation, a rrodcrate problem. With resptict to

groundwater pollution, it is there, the jury is still out,

partly due to the failure of Novak to conduct the study

that wcs called for in the order and due more than a year

ngc.

MR. KAREGSt That order was appealed.

Forgive me.

THE EXAMINER i 1 think i.11 counsel ht.ve to

boar in mind that what is before the Doard is the

reasonableness of the Department's action and not thfc state

of Novak'a compliance with the order. I am not a court of

equity. I only havt those powers that the General Assembly

gives me and that is to decide whether the Department's

action was an abuse of discretion.
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their boots dirty with respect to the measurement of these

trench sizes* •

4 Ac Mr* Meolli has testified, the trenches arc

t. lot bigger than:the Board is being told by Novtk.

, In terms of curface area or volume, however
O

you want to measure it, Kovak has put in as much as the

Department intended to permit and did, in lact, permit and
O ~

Kovak had any right to expect*

Lo.avi.nc.; r.hftt. aside. hew*yj»r. S-i

shows that, in fact, the permit boundary of 200 foot offset

was violated. Mr. Satterthwaite got up on the stand and

confidently testified we have a cleer 200 foot boundary
1 3

th« way around* That was before the survey was done,
14

I believe you will find Mr* Maoili also

]6 testified that after Martin Bradbury end Griffith, the

surveyors contracted by Uovck finished their survey of that

team, including Mr. Maoili met with them, they cut clown at

boundary, finding no violations, that the Department's

what ie called A Might table" did seme overlays on charts

at tho site and .that Hertin Bradbury and Griffith were

persuaded that they hod erred in measuring that offset,

vis-a-vie the southernmost excavation* And that the

excavation did, in fact, go over the 200 foot boundary*

6-1 shows DEft'e survey results relying on the

CAPITAL CITY REPORTING SERVI
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that is reflective of their whole approach in this case

3 I think you properly framed the questions

4 regarding dipiinimous. You have heard other cases and you

have heard situations that deserve the Department's

, attention so much more than this one.o

I can't think of anything in this record that

is other than diminimous if it r&Achea that level. With
8

respect to a couple othor things, the luvela of

10
1 1

9

contaminants that concern Mr. Gelburd. as indicated 1 think

in tho first hearing up in Allontown, which wes the second

hearing, it was amply put on the record that levels that

concerned the Department wert not sufficient or even
I *J

considered detectable by industry accepted standards, £PA

Accepted standards.

As far a* the explosive gases, methane is

common gas in a landfill. That is why you do have

venting. The fact that com* v*nts don't produce it ia o18

common occurrence. Have wo heard of any explosions? Hove*

we even se<<n on that record one person who appeared and

offered testimony about odor? Offered testimony about

22 pollution that was reliable? Reliably or in any way

related to anything conducted on the site, no.
* O

Again, what is not on the record ia more24

important than what is on, apparently.
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1

2

because the disputes aren't roclly there* The record3

4

fie indicated that our position was

6

We bring in a well regarded expert who is

deployed by the Coznconweelth, by ci»ny of the other states8

on the eastern seaboard, flc'e ̂  recognized

79

with a substituted trier of fact end lew, mostly feet.

dourly reads well in support of our position.

inconclusive on tho chemicals in the groundwater.

us an explanation.10

n

12

13

14

15

16

17

18

19

20

21

22

23

24

25 anything to add?

Wo bring in a Ph.D. whom he characterizes as

an industrial chemist* They bring in no one. We give you

<un explanation, tn excellent explanation that is borne out

by theory, accepted doctrine «nd that i& inconclusive?

When compared to no opinion or no support. And the

approach that we are going to open up the textbook and talk

about dolomite and pinscles and overlook everything else.

Cut that position ie consistent, with every other position

the Commonwealth has taken in this case.

The plans that were never filed that wore*

suddenly found* All of this juet doesn't moke ocnse to

me* And I don't think it is supported in the record

either*

THE EXAMINERi Mr. Sh«ridon, do you hav*
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September ia his testimony that he haa no concern about any

of the other wells except well IB.

Dr. Smith clearly in his expert opinion

explained the nature of the condition existing at woll IB.

So this is not a situation where any of the other wells are

c concern, and I rely on the testimony of Mr. Day-Lewis

called by the Commonwealth.
8

With regard to vegetation, Mr-. Wovakr- whil-c——

this operation was closed nnd without r*>vgnn«» roming up._____

has niAc!e & concerted effort, to improve the vegetative

condition at that site. He has improved it significantly

so th«t now there* ia 60 percent vegetative cover at the
I O

sitt. With this spring coning on, he will try and we do
14

hope to make that 100 p*»rcant. But it is not a situation

to any extent where he has ignored it. To the contrary,
16

th« testimony detailed tho efforts that he made.

But as Your Honor is aware, when you have
18

proper cover on a surface that is compacted, it is

difficult to establish vegetation, try as you may. But us

a result of extensive efforts ho has done a super job in

bringing it as close ns possible to 100 percent and tho

rest will be done this spring.
•? J

That's all I have.

25 THE EXAMINERi Thank you, counsel. 1 will
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

PENNSYLVANIA

Bethlehem Office
520 East Broad Street
Bethlehem, PA 18018
861-2070

May 8, 1986

Ret Solid Waste Inspection
100534
May 6, 1986

Louis J. Novak - —— ..,.,,- -̂...—
R.D. #1
Allentown, PA 1»!0'« .. ._. ._._._...__________________________

Dear Mr. Novak:

Enclosed please find the completed forms for the referenced
inspection. Please refer to Part C (Comments)of the inspection form
for specific comments or requests.

If you have any questions, please do not hesitate to give me a
call.

Very truly yours,

James A. Dolan
Waste Management Specialist

JAD/bal

CC: B. Beitler
Division of Compliance & Enforcement

VJ «J »-»



COMMONWEALTH OF PENNSYLVANIA '
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL. INDUSTRIAL SITES,

DEMOLITION SITES, FLYASH SITES. SLAG SITES
FORM NO. 10

IDENTIFICATION NUMBER (1-7) INSPECTION DATE (9-14) INSPECTORS SOC. SEC. NO. (16-24)

NAME OF DISPOSAL FACILITY FACILITY ADDRESS

rfLLFA/t
MUNICIPALITY . COUNTY

FACILITY PROPRIETOR (NAME. ADDRESS. AND TELEPHONE NUMBER)

J tJO\/A£
DAILY VOLUME RECEIVED ANNUAL REPORT RECEIVED

i !//Q-

DAYS PER WEEK
OPERATED 4 ///3~ ——

1 — Compliance, 2 — Non-Complianc*, 3 — Not applicable

CHAPTER CITATION

26 75.21 (m)(3)

27 75.21 (s)

28 75.21(1X1), (2), (3)

29 75.21 (q)

75.21 (p)

30
31 75.21 (m>(2)

M 75.21 Ik)

3̂3̂ 5.21(o)(1, •--**?*"•

~j&<]i..75.21(r)(1). <2). (3). (41.
\vd&.: 75.24M(2)Mi»(viii|

J_jl$*V; 75.24(c)(2)(xxi). 75.37(j»
*̂33C**l*i? %* 1*L *TK *1O t Ifftlft*.!.!

•-P$2£ 7S.24(c)(2)(i). 75~37(e) a
*£ ? *-/175.38 IKSKviii)

v|i ̂75.24(cH2)(ii). (Hi), a
;̂ y ::\ 75.37(dl(1J, (2)

^ ̂  75.24(ci(2)(xi) a

f,> "75.24(c)(2Kv) a
7&33 ll(3)(ii)(iv)(vi)

: 39

< 75.37(dH1M2)a'
„ 75.33 IKSXviii)40

75.24(c)(2)(xvi). 75.37(k)
: 41 4 75.33 lliSXii)

Suitable barrier blocks access to site when attendant is not present.

25' setback line buffer zone present

Adequate fire equipment or procedure for minimizing fire hazard

Approved operational safety program being utilized

Effective vector control program utilized at site where needed. Circle vector program required:
bird, mosquito, rodent, fly

Hours of operation prominently posted

Telephone or other communications available

Salvaging occurs in accordance with regulations

.*•
Operational records maintained and method of measurement provided

Final minimum uniform two foot layer of compacted cover material placed on surface of final lift

Surface water management administered at the site

Final slopes within 1 to 15 percent or as approved by Department

Adequate source and type of cover material being utilized

Site access roads are negotiable by loaded collection vehicles J> :',.

Slopes, benching and terracing in accord with regulations

Fire breaks
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, * ' COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
BUREAU OF SOLID WASTE MANAGEMENT

INSPECTION REPORT
SANITARY LANDFILL, INDUSTRIAL SITES

DEMOLITION SITES. FLYASH SITES, SLAG SITES
COMMENTS:

FORM NO. 10. 11. & 12

DISPOSAL FACILITY

£4«£t̂ ~»

•̂ i&iHa*** ssfau&db

Department of Environmental Resources Representative
•' -.1 f ?""""•

^ ' _\ CENTRAL OFFICE, APPLICANT, INSPECTOR, REGIONAL OFFICE
* •• _ ' -*̂ *"̂ '*-*__it"Sc'''•*• J_K' î ît* -~'- • *i *
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DEW-RECEIVED

JUN 23 1986
FOX. DIFFER. CALLAHAN. ULRICH & O'HARA

ANTHONY L.DIFFC* ATTORNFVt AT LAW ROBERT W. HONCYMAN
PAUL W. CALLAHAN ATTORNEYS AT LAW COONSCL TO TMt FIRM

3.7 SWEDE STREET MEN«77.rox
MICHAEL J. SMCPtOAN NORRISTOWN. PENNSYLVANIA I94OI «-»s-t-««»
WILLIAM r. FOX. JR. ___ WILLIAM r. rox
BRIAN MCOCVITT ———— |I»3S-IS»7SI
.JOSEPH A LASMiMnFR JR (215) 279-96OO "—~"J«3ti-« *.i.«3MiNOtR, JH. RUSSELL C.tLLIS
STEVEN T. O'NCILL OF COUNSEL

• RICHARD J. TOMPKINS

June 10, 1986

Honorable Maxine Woelfling, Chairman
Environmental Hearing Board
221 N. Second Street, Third Floor
Harrisburg, PA 17101 ______________ -

Re: (Novak Sanitary Landfill/ Inc. vs. DER
fclHB Docket No. 84-425-W

Dear Judge Woelfling:

We appeared before you on Tuesday, March 25, 1986 for oral argument
on a Petition for Supersedeas which was filed on January 31, 1986 on behalf
of appellants.

The Novak Sanitary landfill has been closed since December 17, .
1984 pursuant to the Department's Order dated December 13, of that year.
An Appeal and Petition for Supersedeas was promptly filed and hearings were
held in Deconber of 1984 and January of 1985. Although further testimony was
taken on the Petition for Supersedeas in April of 1985 and several conferences
were held with the parties by the Hearing Examiner, no decision was ever rendered
with respect to supersedeas. Furthermore, although all testimony on the case was
concluded in September of 1985, no decision on the appeal itself has ever been
rendered.

Accordingly, there are two matters outstanding, our pending Petition
for Supersedeas and an overall decision on the Appeal.

There is a serious and pressing environmental need to bring this matter
to a conclusion. The site should be completed and developed in a manner that
enables surface water to be shed from the fill area. As you know, trench #5 is
partially excavated and has been in that condition since December of 1984 when
the site closed. It traps and holds water thus preventing proper drainage of the
water from the site. This naturally increases the volume of surface water
penetrating the site. Furthermore, there are drainage swales and other surface
water control improvements which cannot be completed and implemented until the
outstanding issue concerning trench #5 is resolved. It is absolutely necessary

Continued . . . /2
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v COMMONWEALTH OF PENNSYLVANIA

ENVIRONMCNTAL HEARING BOARD
ZZI NORTH SECOND STREET

THIRD FLOOR
HARRISBURG, PENNSYLVANIA I7IOI

MAXINC WOELFLING. CHAIRMAN (7iri *«*-3*«3
M. OIANE SMITH

EDWARD CERJUOY, MCMCCR • CCMCTA-T TO Tut •O«HO

June 16, 1986

Michael J. Sheridan, Esq.
FOX, DIFFER, CALLAHAN, ULRICH & O'HARA
317 Swede Street
Norristown, PA 19401

Re: NOVAK SANITARY LANDFILL, INC.
V. COMMONWEALTH OF PENNSYLVANIA,

. - DEPARTMENT OF ENVIRONMENTAL RESOURCES
DOCKET NO. 84-425-W

Dear Mr. Sheridan,

I j Thank you for your letter of June 10, 1986, reminding the Board of the
issues outstanding in the Novak matter. Given the current constraints on the
Board's resources, I would be remiss in suggesting to the parties that a
decision will be reached by a date certain. At present, my hearing calendar
is filled until the end of the year, as is Mr. Gerjuoy's. And, we are both
awaiting the arrival of our new law clerks. However, please be assured that
we will decide the matter as expeditiously as possible, given our available
resources.

Sincerely yours,

MAXINE WOELFLING, CHAIRMAN

MW/nb

cc: Bureau of Litigation
Kenneth A. Gelburd, Esq./DER Eastern
Martin Karess, Esq.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

JUN261986
Bethlehem Office
520 East Broad Street
Bethlehem, PA 18018
861-2070

June 25, 1986

Re: Solid Waste Inspection
100534
June 24, 1986

Louis J. NovakR.D. .n
Allentown, PA 18104

Dear Mr. Novak:

Enclosed please find the completed forms for the referenced
inspection. Please refer to Part C (Comments) of the inspection form
for specific comments or requests. Also, attached are the inorganic
results from the annual split samples taken on May 6, 1986.

If you have any questions, please do not hesitate to give me a
call.

Very truly yours,

James A. Dolan
Waste Management Specialist

JAD/bal

Enclosure

CC: B. Beitler
Division of Compliance & Enforcement
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CR$Wl*V.s/7S COMMONWEALTH OF PENNSYLVANIA
Oca 5rC_.v5_) DEPARTMENT OF ENVIRONMENTAL RESOURCES
•Co J-jTCv-.r, BUREAU OF SOLID WASTE MANAGEMENT

i HIM 28 1986 INSPECTION REPORT
L ; «Ul* **u I<3UU SANITARY LANDFILL. INDUSTRIAL SITES,
-̂̂ DEMOLITION SITES. FLYASH SITES. SLAG SITES

FORM NO. 10

IDENTIFICATION NUMBER (1-7) INSPECTION DATE (9-14) INSPECTORS SOC. SEC. NO. (16-24

NAME OF DISPOSAL FACILITY FACILITY ADDRESS

MUNICIPALITY COUNTY

S". totfirtitttt- T̂ P
FACILITY PROPRIETOR (NAME, ADDRESS, AND TELEPHONE NUMBER)

T.
DAILY VOLUME RECEIVED

C Lo &6
ANNUAL REPORT RECEIVED DAYS PER WEEK

OPERATED ASj/A?

1 - Compliance, 2 - Non-Compliance. 3 - Not applicable

CHAPTER CITATION

26

27

75.21 (m)(3)

75.21 (s)

•>« 75.21 (I)(1I. (2). <3)

\̂ J 75.21 (q)

30

31

32

33

34

35

3C

37

38

-V

41

75.21 (p)

75.21 (mM2)

75.21 (k)

75.21(o)(1)
75.21(r|(1l. (2). (3). (4).
7S.24(c|(2llvii)<viii)

75.24(c)(2)(xxi). 75.37(j)
& 75.38 IMBHviii)

75.24 (c)(2Hi|. 75.37(e) &
75.31: ll(8)(viii)

75.24lc)(2)(ii). (iii). &
75.37(0)11). 12)

75.24(c)(2)U!) &
75.38 IKSMviii)

75.24(c)(2)(v) &
75.38 IMSHiiHivHvi)

7S.'37(d)(1|(2)&'
75.38 IHBMvili)

7S.24(c)(2)|xvi). 75.37(k)
«• 75.38 IHBJIii) ,

Suitable barrier blocks access to site when attendant is not present.

25' setback line buffer zone present

Adequate fire equipment or procedure for minimizing fire hazard

Approved operational safety program being utilized

Effective vector control program utilized at site where needed. Circle vector program required:
bird, mosquito, rodent, fly

Hours of operation prominently posted

Telephone or other communications available

Salvaging occurs in accordance with regulations

Operational records maintained and method of measurement provided

Final minimum uniform two foot layer of compacted cover material placed on surface of final lift

Surface water management administered at the site

Final slopes within 1 to 1 5 percent or as approved by Department

Adequate source and type of cover material being utilized

Site access roads ara negotiable by loaded collection vehicles

Slopes, benching and terracing in accord with regulations
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~ER.SWM.lA:5/79 COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT

II m o*» 100C INSPECTION REPORT
JUN 60 l-JoD SANITARY LANDFILL. INDUSTRIAL SITES.

DEMOLITION SITES. FLYASH SITES. SLAG SITES
FORM NO. 10

1 — Compliance. 2 — Non-Compliant*. 3 — Not applicable

CHAPTER CITATION

42

43

44

45

46

47

75.24(c)(2)(xxiv). 75.37 (k)
a 75.33 11(6)

75.24(b)(4)(i). 75J7(k)(6)
& 75.38 ll(3)(i) ..,*«*«*-

75.24(c)(2)(xi). 75.37(k)
a 75.38 IKBXHI

75.24(c)(2)(x)

75.24(c)(2)(xvi). 75.371k)
a 75.38 IKBIIiv)

75.25(h)

48 75.25(0

49

50

.51

52

53
54

55

56
57

68

59

60

61

62
63
64

65

75.25(0)13)
75.26(a) a 7S.37(g)

75.25(o). 7S.37(g).
75.38 IHBHviii)

7S.26(b). 75.37(k)(2). (3),
75.38 IIISHii)

75.26(q)

75.26U)

75.26(d) a 75.38 ll(8)(vi)

75.26(1) a 75.33 HtSXvii)

75,261$)
75.26(n)

75.26(d) a 75.33 IIISHiv)

75.26(i)

75.26(q), 75.37(k). (s) a
75.38 IKBXx)

75̂6(9), (h) a
75.38 IKBHvi)

75.26IJ). Ik)

75.26(c)

75.26(o). (p). 75.37IJ).
75.38 IKBXix)

_ Chapter 10H9K.K2I

Gas management

Ground water monitoring requirement* being met

Approved cover material being utilized

Approved subbase beinn utilized

Proper barriers being maintained

Lined site, under drains operable

Are liners in place and covered with protective earth
Lined site, daily record of leachate flow maintained
Leachate treatment facilities being operated properly

Erosion controlled on site, diversion ditches as required

Solid waste spread and compacted in layers not exceeding two feet deep

At lined sites, is all waste deposited on lined areas

Regulation ban on open burning adhered to

Bulky wast* properly controlled

Uniform minimum six Inch layer of compacted material placed
of tach working day

on all exposed solid waste at the and

Hazardous wastes a sludges stored and/or disposed with written Departmental approval
Intermediate uniform minimum one-foot layer of compacted cover material placed on completed lifts

Unloading area restricted to proximity of the working face

Working face area confined to size suitable for daily cover/compaction

Operation in accordance with approved plans

Dust controlled at site

Blowing litter controlled
X-<# ••

Provision for standby equipment available whan needed

Has vegetative growth been established to prevent soil erosion on disturbed ana

Is bonding status correct

1 2

^

^

,

>

J

J
!>4
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

BUREAU OF SOLID WASTE MANAGEMENT
JUN 26 1986 INSPECTION REPORT

SANITARY LANDFILL, INDUSTRIAL SITES
DEMOLITION SITES. FLYASH SITES, SLAG SITES

COMMENTS:
FORM NO. 10. 11. & 12

DISPOSAL FACILITY.

CC -2*/-ff£

fM$ppc7i*+f fr*.

S/nr '

D«Mn:ment.of. Environmental Resources Representative Operator '

APPLICANT, INSPECTOR, REGIONAL OFFICE



AUG 28 1986
cNViRGNMENT/M. F'POl CC I i

6^1 Cnesirut
Philadelphia. Pennsylvania 19107

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

In Reply Refer To: 3HW12

Hr. Louis J. Novak
RD #1
Allentown, PA 18104

Ref: Novak Sanitary Landfill .,L c.
Dear Mr. Novak:

The U.S. Environmental Protection Agency (EPA) is seeking information
concerning a release, or the threat of a release, of hazardous substances
into the environment at the above referenced facility. Pursuant to the
authority of Section 3007(a) of the Resource Conservation and Recovery
Act ("RCRA"), 42 U.S.C. Section 6927(a), and Section 104{e) of the
Comprehensive Environmental Response, Compensation, and Liability Act of
1980 ("CERCLA"), 42 U.S.C. Section 9604(e), you are requested to furnish
all information and documents in your possession, custody or control, or
in the possession, custody or control of any of your employees or agents
which concern, refer, or relate to hazardous substances as defined by
Section 101(14) of CERCLA, 42 U.S.C. Section 9601(14). EPA is particularly
interested in hazardous substances which were transported to, or stored,
or disposed of at the Novak Sanitary Landfill, located along Orefield
Road, South Whitehall Township, Lehigh County, PA, which was formerly
owned and operated and is currently owned by you. (See enclosed "Location
Map")

All information and documents requested are due to the address
listed below within ten (10) calendar days of receipt of this letter.

The response should include, but not be limited to, information n
and documentation concerning: '%>/

'*«>
1• The types and quantities of the substances sent to the Novak SanitarV

Landfill;

2. The dates that such substances were sent to Novak Sanitary Landfill;

3* The state of the substances sent to the Novak Sanitary Landfill and the
method by which the substances were contained or disposed of (i.e., liquid or
solid in drums or uncontained, placed in lagoons, landfilled, placed in
piles, etc.);



4. Copies of any correspondence between you and any regulatory agencies
regarding such substances;

5. Copies of any correspondence between you and any third parties regarding
such substances;

6. Copies of any documents relating to any other person who generated,
treated, stored, transported or disposed, or who arranged for the treatment,
storage, disposal, or transportation of such substances at the Novak Sanitary
Landfill;

7. .Copies of any deeds, rights of way, leases, or other real interests
which you have or have had in the Novak Sanitary Landfill, and; -

6. The current custodian, location, description, and identity of any of
the above referenced documents you were unable to obtain, and all efforts
taken to obtain such documents;

In addition to the above information, if you are privately insured
against releases of hazardous wastes or substances as a result of the
handling of such materials, please inform us of the existence of such
insurance and provide us with copies of all insurance policies.

As used herein, the term "documents" means writings (handwritten, typed
or otherwise produced or reproduced) and includes, but is not limited to,
any invoices, checks, receipts, bills of lading, weight receipts, toll
receipts, correspondence, offers,-contracts, agreements, deeds, leases,
manifests, licenses, permits, bids, proposals, policies of insurance, logs,
books of original entry, minutes of meetings, memoranda, notes, calendar or
diary entries, agendas, bulletins, notices, announcements, charts, maps,
photographs, drawings, manuals, brochures, reports of scientific study or
investigation, schedules, price lists, telegrams, teletypes, phono-records,
magnetic voice or video records, tapes, summaries, magnetic tapes, punch
cards, recordings, discs, computer printouts, or data compilations from
which information can be obtained or translated.

You are entitled to assert a claim of business confidentiality covering
all or any part of the submitted information, in the manner described in
40 C.F.R. Section 2.203(b). Information subject to a claim of business
confidentiality will be made available to the public only in accordance
with the procedures set forth in 40 C.F.R. Part 2, Subpart B. Unless a
business confidentiality claim is asserted at the time the requested
Information is submitted, EPA may make this information available to the
public without further notice to you.

Failure or refusal to comply with this request within the specified
period is a violation of Federal law which may result in further enforcement
action, including but not limited to, civil penalties of up to $25,000 per
day of violation, and criminal fines of up to $50,000 per day and/or
imprisonment of up to two years, as stipulated in 42 U.S.C. §§ 6928(c),
(d), and (g).

ORIGIN*
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Please send the required information to:

Ms. Humane Zia
U.S. Environmental Protection Agency, Region III
CERCLA Remedial Enforcement Section (3HW12)
641 Chestnut Building, 6th Floor
Philadelphia, PA 19107

If you have any questions concerning this matter, please contact
Humane Zia at (215) 597-8214. "

.-This information collection request is not subject to Office of
Management and Budget review under the Paperwork Reduction Act, 44 U.S.C.
5§ 3501 - 3520.

Sincerely,

Bruce P. Smith, Chief
Hazardous Waste Enforcement Branch

Enclosure: Location Map

cc: Donald A. Lazarchik, P.E., Director
Pennsylvania Department of Environmental Resources
Bureau of Solid Waste Management



II

COMMONWEALTH OF PENNSYLVANIA
Before The

ENVIRONMENTAL HEARING BOARD

In the Hatter of:

LOUIS J. NOVAK, et al
•

.-- v. : DOCKET KO-_ 84-425-M
» ' "

PENNSYLVANIA DEPARTMENT OF :
ENVIRONMENTAL RESOURCES .-

—ttl?7M>Tiar_

DEPARTMENT OF ENVIRONMENTAL RESOURCES

A. FINDINGS OF FACT

Appellants are: Louis and Hilda Novak (individually and

as husband and wife), individuals residing in South Whitehall

Township, Lehigh County; and Novak Sanitary Landfill, Inc., a

Pennsylvania corporation doing business in South Whitehall ~

Township, Lehigh County (Louis/ Hilda and NSL, respectively; rffy

"Novak" collectively).

Appellee is the Commonwealth Department of Environmental

Resources (DER). Louis and Hilda jointly own a piece of property

in South Whitehall Township known as the Novak Landfill (the

201116
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landfill) [NT 323-4]1.

Louis is the president, and Hilda the vice-president,

of NSL, through which, as site manager, Louis has operated the

landfill over the years [323-4].

Novak has been operating the landfill since at least

1968 [191. _ _ . -

In 1969, Novak filed an application for a solid waste

management permit with DER for operation of the landfill [14].

In response to the 1969 application, DER issued to

Louis and NSL Solid Waste Management Permit No. 100534, which

contemplated two distinct types of municipal waste landfill

operation: on the larger, northern portion of the site, area

filling, and on a smaller southern por.ion, trench filling

[477, A-l, A-2].

Area filling is a method of landfilling solid waste by

depositing it on the surface of the ground, while trench filling

is landfilling of solid waste into trenches which the disposer

has excavated in the ground [14-30]. The permit which DER issued

to Novak in 1972, and the approved plan which was part o

_*_*_*_*_*_*_*_*_*_*-*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*
/

3-Notes of Testimony, Vol. IV, December 31, 1984, pp. 323-4. As
the transcripts are all consecutively paged, further references
to them will consist of 'bracketed page numbers, thus: [323-4].
Appellants' and DER's exhibits will be referred to by their
exhibit numbers, as will stipulated survey exhibit S-l.
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permit, did not provide specific details of trenches to be dug in

t , the trench fill section of the landfill; rather, it delineated

the portion of the entire site on which active deposition of

waste into trenches was permissible. It also provided for a

setback of a minimum of two hundred feet from the landfill's

southern boundary to any active waste deposition [512-513; A-2J.

The approved plan which was~part of the 1972 DER permit

did show allowable final elevations and grades for the area fill

section of the landfill [A-2].

From 1971 until 1982 the landfill was regulated by DER's

Wernersville Regional Office [497; 508].

From at least 1971 until 1982 Novak operated the land-

fill by depositing solid was*- e on the area fill section of the

site [14-30; 311-3131.

In February 1982 DER's Wernersville Regional Office was

disbanded, and responsibility for regulating the landfill was

transferred to the DER Norristown Regional Office [497, 499,

657-8].

Shortly after assuming -responsibility for

Novak Landfill, DER's Norristown regional solid waste management

staff made an assessment of the site. The assessment was made by
' • - • ' " - "'"• f" i . . . • ' •

Operations Supervisor Bruce Beitler, Solid Waste Specialist
- - , ' r ' .;*> !* , ' ' '

Michael Maiolie, engineer Dinesh Rajkotia, hydrogeologist Joseph
'• tl " 'V ,: - .- ",

Manduke and soil scientist John Zwalinski [4991.

201118
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After making the assessment, the DER solid waste

management staff concluded that the landfill lacked an adequate

gas management plan and that Novak had overfilled the site,

exceeding boundaries allowed under the 1972 permit [499-500].

During the summer of 1982, DER staff held a series of

on-site meetings with Louis and with Novak's consulting engineer,

C.A. Costello, to discuss the overfilling on the area fill

portion of the landfill, lack of adequate vegetation and daily

and final cover, the need for remedial action, and the need for

a gas venting plan concerning the entire landfill [499-500, 554].

DER staff, in those meetings, requested that Novak cause

their engineer Costello to submit to DER calculations concerning

the amount of solid waste that Novak had placed in the area fill

portion of the landfj.ll beyond that allowed by the approved

permit plan [487-8].

In response to DER's request, Costello submitted to DER

a chart entitled "Volume Overfill", which measures fill volume

at 110 portions of the area fill section. Of those 110 portions,

92 were very substantially overfilled. The total overfill shown

on the chart was 625, 689.81 cubic yards, or 16,893,625 cubic

feet [487-8; C-2].

The overfilling Novak had conducted on the area fill

portion of the landfill, as well as Novak 's failure adequately to

vegetate the area fill, had an adverse effect on control of storm

water and erosion at the site [493, 549, 554].

- 4 -



As a result of its investigation and the overfill

computations submitted to it by Costello, DER advised Novak to -•

stop depositing waste in the area fill portion of the landfill

and to submit an application to amend the 1972 permit to show

depth, elevation and location of trenches in the trench fill

portion, as well as a gas control plan [311-313; 479-80],

*-- - - • •

In September 1982,- Costello submitted tcTDER on Novak 's

behalf a plan which was intended to show location of proposed

gas vents throughout the landfill site, to show proposed contours

and topography of the trench fill section after filling -was-,~,

completed, _and to provide for., appropriate grading of the ____________

transition portion between the area fill and trench fill

sections, which threatened, due to Novak 's previous overfilling,

to form a cliff [479-80; A-24].
O .

On September 15, 1982, DER issued to Louis and NSL

an amendment to Solid Waste Management Permit No. 100534,

incorporating the gas venting plan Costello had submitted [C-171.

Since Novak1 s permit was first issued in 1972 the

approved plans have always stated that utility poles at the site,

belonging to Pennsylvania Power and Light Company (PP&L poles)

were to be used for bench marks, that is, as control reference

points, both for vertical and horizontal boundaries [575-6, 622;

A-2].

On Novak's approved 1972 permit plan', on its 1

revision, on Novak's 1982 gas venting submission, and its

- 5 -



January 1983 revised gas venting submission showing final

contours for the trench fill section, the southernmost boundary "

of the southernmost trench to be excavated was always shown to

be located some seventy-five to eighty feet north of PP&L pole

number 10. That southernmost trench to be excavated was referred

to on all the aforementioned plans as "trench 5" [182-3; 571-3;

1150-1; A-2, A-24].

Between August and December 1982, DER staff met with

Novak representatives, including Costello and Louis, to examine

the portion of the trench fill section on which Novak-proposed
*--*•» T •» «-n3 ̂  * T T * •* M-

south of what was shown to be the southern boundary of "trench 5"

on the 1978, 1978 or 1982 plans [478-482; 587-592; 633; A-2,

A-24].

By letter dated August 24, 1982, DER Solid Waste

Operations Supervisor Bruce Beitler requested of Novak cross

section drawings of proposed trenches in the trench fill portion

of the site [A-13; p. 21.

Novak's engineer Costello submitted to DER a plan

entitled, "Cross Sections of Fill Areas", which detailed proposed

depth and final grade of the trenches, the volume of waste to be

placed in each trench, and the boundaries of each trench, which

boundaries were tied into a coordinate grid shown on the

September 1982 topographic plan (revised January 1983) for final
/

elevations in the trench fill section [-506; 1046-1048; A-4,

A-24].

201121
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Costello's submission, "Cross Sections of Fill

: Trenches", described the final grades for the trench fill section

(except for the interval between the area fill and the trench

fill sections of the site) [480, 587-8; A-41.

Costello's submission, "Cross Sections of Fill

Trenches", shows the southernmost portion of the trench fill

section of the site proposed for'active filling to be bounded

by "Station 18", which is shown as the southern boundary of

"trench 5" on the Costello topographic map [632-3; A-4, A-24].

By letter dated December 2, 1982, DER Solid Waste

Operations Supervisor Bruce Beitler wrote to Novak approving

excavation and fill to a depth of fifteen feet in "trench 5".

The letter goes on to state, "This letter, along with our

i , August 24 1982 letter, define remaining fill capacity at your

landfill. It is the Department's understanding that final

grading plans will now be developed and submitted." [A-13,

A-14, A-24].

The "trench 1" through "trench 5" referred to in DER's

August 24 and December 2, 1982 letters were the "trenches 1

through 5" shown in Costello's September 1982 topographic plan ̂

[469-471; A-13, A-14, A-24J. ^

The scope of allowed filling in the Novak permit was

determined, not by geology of the site, but boundaries shown in

the approved permit plans, and by topography-'shown in those plans

[476-4801. ... J

20112Z
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From the time Costello submitted his calculations of

overfilling on the area fill section in 19̂ 2 to DER, until at

least the end of 1984, essentially the entire area fill portion

of the site has exceeded the elevation limits set forth in

Novak's approved permit plan [C-2; A-ll].

Novak began landfilling in the trench fill section^

in the second trench down from the junction with the area fill

section, on August 30, 1982 [C-4]̂

From at least May 1982, continuing through a minimum of

thirty DER inspections, until at least October 1984, large areas

of the landfill lacked requisite vegetation [549, 554, 660-66,

700; C-4, C-5].

No factor existed which woul'* have prevented Novak from .

vegetating the landfill properly between 1982 and 1984 [554].

From at least September 2, 1982, until at least

September 20, 1984, continuing through a minimum of twenty-six

DER inspections, areas of the landfill lacked requisite daily

and/or final earth cover [694-5, 716-717;-C-4, C-5].

Purposes of the use of cover on landfills include

control of vectors, water infiltration, fires, erosion and odors

[716]. r

On a number of occasions since February 1982, the

landfill has caused odor problems; it has also had at
»*

one uncontrolled discharge of storm water [536].

201123
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From at least September 2, 1982 until at least

November 1984, continuing through a minimum of twenty-seven DER

inspections, areas of the landfill, most recently the west side

of the trench fill section, have been inadequately graded and had

excessively steep slopes [584, 587-88, 624, 627; C-4, C-5, A-4],

Inadequate vegetation and grading at the landfill have

been, and are, an impediment to control of erosion and sedimen-

tation [554, 610, 627].

From at least February 1984 through November^lJLfil

failed to implement the gas venting required by the landfill's

approved permit plans in that not all gas vents were installed

and those installed were often not in approved locations

[584-585, 618-619, 671-675; A-24, C-4, C-5J.

• ' • ' • " • • •
Louis Novak was convicted before a district justice

of summary violation of the Solid Waste Management Act, in

August 1984, by failing to implement the landfill's required

gas management plant [105, 701].

Groundwater monitoring well 1-B is venting gas which

Novak's consulting chemist describes as landfill methane gas

[1074-5, 1190].

At least one of the installed gas vents, in the north

west corner of the third trench from the area fill - trench

junction, is "dead"; i.e., it is not venting/gas [1186; A-24].

201124
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Since at least February 1982 the landfill has had

erosion and sedimentation problems [493, C-4, C-5].

By letter dated February 1, 1983, DER Solid Waste

Operations Supervisor Bruce Beitler requested that Novak submit

to DER an erosion and sedimentation control plan for the land-

fill, including the trench fill section [A-8],

From 1982 through December 1984 Novak received written

and oral notice from DER concerning the above violations and the

need to correct them [500-593, 611, 6601.

In ecu-'ly J.2G4, ouvak eiiy-meer COstcllu—aublHl ttcd—fe-©—DER——

a document entitled, "Sedimentation and Erosion Control Plan for

Novak's Landfill" [A-9].

In a meeting at the landfill site in s_-ing 1984, DER

engineer Dinesh Rajkotia, who reviewed the plan, advised

Cosetello orally that the submission was utterly inadequate

to meet the criteria of 25 Pa. Code Chapter 102 [533, 609-610,

1065].

Costello orally agreed to submit a revised plan in light

of Mr. Rajkotia's comments, but no new plan was submitted

[610-612, 10651.

Among the features required for an adequate erosion and

sedimentation control plan which are not included in Costello's
r

January 1984 submisson are: '

- 10 -



A. A map showing:"
: - - • - • ' • - •

1. Topographic features such as landmarks,

contours, boundaries, project acreage, bodies of water, drainage

area by true scale contour, potentially affected neighboring

areas, map scale and compass orientation;
; - . = - * ••-'• :

2. Soil depth and areal extent; -

3. Proposed area alteration, including changes to

land surface and cover, cut and fill area, structures and paved

areas, storm water facilities, and finished contours; aifd——'"""—

B. A narrative describing:

1. Runoff from the project and its watershed,

'ncluding calculations by method used and values -ised for

variables;

2. Earthmoving activity staging, including cover

removal, improvement installation, control facility installation,

and operational program;

3. The maintenance program for control

facilities, including a disposal method for cleared materials,

and a methodology and schedule for facility clearing activity;
- - - • ; • r t - i " : '

4. Temporary .control facilities to be used during

earthmoving; and
' /, •.••/„-•.•. • /

C. A schedule for.implementing the program,

tree clearing, temporary control installation, haul road

,-••» i". r..
-•-:'--"11 .



construction, temporary drainage installation, conveyance channel

construction, and embankment construction.

In addition, as Mr. Rajkotia had advised Costello, the

submission of January 1984 used a runoff coefficient of 0.3,

based on a vegetated site, rather than 0.6, which would reflect

the many unvegetated portions of the landfill [610-611, 1065;

A-9; C-19]. - - ~ •

Mr. Rajkotia walked the site with Costello and Louis,

and demonstrated with reference to physical features of the

landfill what was expected in an adequate plan for erosion and

sedimentation control before asking for a revised plan [1067-8].

Novak conducted blasting, without a permit, to excavate

the third trench from the junction between the area and trench

fill sections of the landfill [668-91.

Consistent with their previous track record on ground-

water sampling, Novak failed to submit quarterly groundwater

monitoring reports to DER at least three times in 1982, once in

1983, and once in 1984 [1039; C-19].

From at least December 1983 to December 1984, DER

hydrogeologist Joseph Manduke requested both orally and in

writing that Novak install two additional groundwater monitoring _,

wells and perform a detailed hydrogeologic study [433, 448]̂ ,̂

Six months passed between the last groundwater sample

report from Novak to DER in 1983 and the first such report in

1984 [C-19].

i-Ci



Five months passed between the second and third ground-
»-

i water sample reports from Novak to DER in 1984 [145; C-19].

Six months passed between Novak's last 1984 groundwater

sample report and first 1985 groundwater sample report to DER

[C-19].

Between August 1982 and the. spring of 1964, Novak

excavated and filled four trenches in the trench fill secton of

the site [C-4].

In the spring of 1984, DER staff, concerned that Novak's

landfilling' activities were at" tneir limits unaer tne permit,

held a meeting with Louis to explain their concerns [500-502].

In a meeting in the summer of 1984, DER representatives

requested that no further excavation of trenches be done because

of the need to ensure that the .southern permit boundary of the

trench fill section was not being exceeded; Novak then agreed to

have an aerial topographic survey of the landfill submitted to

DER, and to submit to DER a final closure plan for the site after
••' **. • • j * •' ''..'

the aerial survey was completed [502-503].

In November 1984, DER received from Novak's new

consultants Satterthwaite Associates (SA) the requested aerial

topographic survey and a report results of groundwater samples Q... , ;• - .-.•--•••' • £'&
taken at the site on June 26, 1984 [503, A-ll, A-6]. V^

The June 1984 groundwater sample submitted in November 1984
%

showed the following contaminant levels, in micrograms per liter
: ' ' • ; . * • • ' ' • ' '

unless otherwise specified:
201128
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Monitoring Monitoring
Parameter Well No. 1 Well No. 2

phenols 54
1,2 dichloroethane 48
toluene 12 53
1,1,1 trichloroethane 34
dichlorodifluoromethane 13
vinyl chloride 14
zinc 2,730 11,600
manganese 170 3,420
mercury 0.029
selenium 14.1

Toluene, 1,2 dichloroethane and phenols are all common

components of landfill leachate [251, 265, 373-4].

SA had purged the monitoring wells before ~taking-~the-"
1 Qft * —«••».*..;»»•- — ..—. ,--——i x, _ roTHi ____________________, ±y Q "* _i_w~k««t*tfut«.w*. M i«»«*£*'j. w«« k •• * •»'* *• ———•———"——•————-

Novak landfill was issued a DER solid waste management

permit for, and its design plans indicated the use of, "natural

renovation" landfilling [11; A-l, A-2]. \̂ S

'•Natural renovation" landfills do not employ collection

and treatment of leachate as it is generated; rather, they depend

percolation of leachate through a renovating layer of soil to

remove contaminants before they reach the water table [120].

A critical factor in natural renovation landfilling is

depth of soil down from waste to bedrock, particularly at a site

such a Novak landfill whose permit was issued based on a one-to-

one ratio of waste to underlying renovating soil [11, 121, A-l,

a-1K , tyt
Volatile organic contaminants such as those which showed

up in Novak monitoring wells 1 and 2 in the June 26, 1984 *

201129
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sampling are not removed from leachate by the natural renovation

process [254].
'

Despite the fact that in the spring of 1984 DER

officials had met with Louis and advised him not to perform any

excavation south of the fourth trench from the trench fill-area

fill junction ("the southernmost filled trench"), because such

excavation would exceed the lateral'permit boundary, Novak caused

an additional trench ("the excavation") to be excavated to the
south [502; A-ll].

On December 3, 1984, concerned that the landfill was

overfull and that excessive trash was defeating the natural

renovation process, thus contaminating groundwater with leachate,

DER officials met with Louis and advised him to close the

landt 11, which he refused to do [334-336J.

Novak's consultant -Walter Satterthwaite claimed that the

"data base" for Novak's topographic survey and cross sections of

the trench fill section, presented to DER with a date of

October 4, 1984, was as of December 5, 1984 [215; A-ll].

Satterthwaite admitted that as of the date on which

the topographic cross section submitted to DER was made, the

southernmost filled trench already contained two to three

thousand cubic'yards of excessive trash [215-A-ll].

Louis confirmed that during the month of December 198QJL.
' /*>%

the landfill took in trash five and thr/ee-quarter days per weefcV *
*

201130
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at the rate of two hundred to two hundred fifty tons, or six

hundred to seven hundred fifty cubic yards per day [327].

Landfilling took place on the site only at the

southernmost filled trench between December 5 and December 17, ..

1985 [2161.

At a minimum, using Louis' stated rate of trash

deposition, in December 1984, the southernmost filled trench

received between 5,100 and 6,250 extra cubic yards of trash in

addition to the two to three thousand yards of overfill estimated

by Satterthwaite [215-215, 327; A-ll].

On December 17, 1984, Novak submitted to DER the results of the

first groundwater sampling it had conducted at the site since

June 1984. Those resul* s showed the following contaminants in .

the listed concentrations, stated in micrograms per liter unless

otherwise specified:

r

r

~*' * o i- --• j. \j JL
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Monitoring Monitoring
Parameter Well No. 1 Well No. 2

Alkalinity 862,000 504,000
Total iron 7,150 3,550
Sulfates 43,000
Total solids 1,820,000 815,000
Chlorides 414,000 18,000
Specific conductance 2,500 908
(microhmos)

Chemical Oxygen Demand . 161,000 25,000
5-day Biological Oxygen 19,100
Demand

Benzene - - 8.8
Chlorobenzene 12
1,1-dichloroethane 14 25
trans-l,2-dichloroethane 52 43
Ethylbenzene 58
Toluene 11
Vinyl chloride 19 ..---,_—,._-

[A-7J

Satterthwaite stated that the parameters showing up in

the December 1984 results from groundwater sampling of monitoring

wells 1 and 2 were indicators of leachate contamination [152].

By Order dated December 13, 1984, based on the Solid

Waste Management Act of 1980, the Clean Streams Law, the

Administrative Code, and regulations promulgated under those

statutes, DER shut down the landfill effective December 17, 1984.

, The Order required Novak to perform a hydrogeologic

study, cover, grade, seed and otherwise stabilize the landfill in

accordance with the requirements of the permit and 25 Pa. Code

Chapter 75, implement erosion and sedimentation controls, and

post a $300,000.00 bond for the site under the Solid Waste

Management Act.

201132
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The Order, signed by DER Norristown Regional Solid Waste

Manager Wayne Lynn, was drafted by DER Solid Waste Operations - "—

Supervisor Bruce Beitler, in consultation engineer Dinesh

Rajkotia, solid waste specialist Michael Maiolie and his

supervisor Joseph Pomponi, solid waste compliance specialist

Gary Bonner, Norristown Regional Director Leon Gonshor, and

hydrogeologist Joseph Manduke [496].

The Environmental Hearing Board held supersedeas

hearings concerning Novak's appeal from the Order in

December 1984 and January 1985, and held further hearings^-.-,——————

in April and September 1985, in addition to making at least___________.

two visits to the site in 1985.

The southerly excavation in the trench fill section

extends within a two hundre" foot offset from the landfill's

southern property line as established by Novak's surveyors, in

violation of the offset shown on Novak's approved permit plan

[S-l; A-2].

The southernmost filled trench, while within the area

permitted for trench filling, occupies the sections labeled

"Trench 4" and "Trench 5" in the permit, as shown on the 1972 and

1982 permit plans both by contours and by coordinates [502, 575,

587-590, 614-617, 1133-1134; A-2, A-ll, A-24; C-31.

The southerly excavation extends beyond the limit of

"trench 5" on the permit by a minimum of ten/feet on one end â jd̂
t

K

201133
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at least one hundred fifty feet on the other end [635-636,

, , 1134-1135; A-2, A-ll, A-24, C-31.

The only witnesses in the hearings who have personally

field verified and measured location and size of the southerly

excavation and of the filled trenches are DER's Michael Maiolie

and Dinesh Rajkotia [573-574, 579-580, 594-595, 618-619,

675-677]. :r-

The actual filled trenches are much larger, as measured

both by elevation and long dimension (east-west) than are shown

in Novak's submission to DER, which is a broad-scale aerial

topographic map [675-678, 1120; A-ll, C-3J.

The change in Novak's permit to accommodate a gas

venting plan and to specify final contours in the trench fill

section was accomplished by a September 1982 permit amendment;

the permit was not subsequently amended [1041; C-18, A-2, A-24].

Novak's .consultant Satterthwaite testified that closure

and postclosure costs for the site would reach the amount set by

DER in the bonding portion of its Order, not including completion

of the gas venting system, purchase of soil sufficient to meet

final cover needs, any future costs of abating groundwater

pollution, or establishment of a contingency fund for the site
.

[732-736].
\ : •"

Novak Landfill is underlain by a limestone carbonate/
bedrock whose depth beneath the soil is' extremely variable,

"̂  £01134
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ranging to bedrock exposures in the second trench and bedrock

outcrops elsewhere (i.e., no soil covering) [98, 121, 122, 395, ...,.

401-402, 440, A-5-a Section 2(D)].

Soil depth at the site can vary by as much as fifteen

feet between two points within a few feet of each other [98,

401-4021.

The site bedrock is essentially calcium carbonate, which

is: highly susceptible to fracturing and planing; easily

"solutioned" in acids such as leachate or rainfall, which is

normally acidic; prone to sinkhole formation, in whichi pockets

of bedrock dissolve to form voids into whicn surface sons—————

collapse; susceptible to irregular transmission of groundwater

from one portion of a rock bed to another [379, 380, 382, 403,

794, 989, 993; A-5-a]

Monitoring well drillers encountered voids or 'vugs' in

the bedrock of the site. Voids and vugs are holes in bedrock

formed by solutioning, the dissolving of carbonate bedrock by an

acidic liquid [952-9541.

Bedrock, boulders and loose rock do not renovate

(chemically clean) leachate [237].

Boulders weathered from bedrock, and bedrock outcrops,
.

occurred both at the surface and just below the surface of the

second and third trenches from the trench fill-area fill junction

[126, 127, 391, 658-660, 668, 721; A-2,.A-5-a].

vf- ; 1
'X ~ -L. -L
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DER representatives had warned Novak that filling should

^ be restricted in the vicinity of a bedrock outcrop in the middle' "~

of the third trench from the trench fill-area fill junction, but

Novak nevertheless covered it with refuse [658-660].

The topography of the site runs from uphill in the

north to downhill in the south, but the dominant flow of water

in the bedrock over the broad range of the area is against the

topography, toward the northeast [38, 403-405; A-5-a].

Monitoring well 1 was located across a former access

road from, and to the west of, the trench fill section of the

site [A-2].

Because Novak had not constructed them properly, DER

^ approved No"ak's request to abandon and seal monitoring wells 1

^ and 2 [786].

Monitoring wells 5 and 6 were not installed at the site

until November 1984 [A-5-bl.

After monitoring Well 1 was replaced by nearby

monitoring well 1-A in spring 1985, Novak representatives claimed

that 1-A was defectively constructed also, and they obtained
. _ ,-•. *>..' •. •

DER's approval to abandon 1-A [1162, 1206].

After monitoring well 1-A was replaced in spring 1985

by monitoring well 1-B, which was close to wells 1 and 1-A west

of the trench fill section [1005, 1077].
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Monitoring well 1-B, since at least July 1985, has been

emitting a gas which is either explosive at the wellhead or is - ,

concentrated above the upper explosive limit at the wellhead and

is explosive somewhere beyond that point [952, 960, 1074-1075].

DER and Novak representatives agree that the gas in

well 1-B is probably methane formed by the decomposition of

landfill wastes [1076-1077; 11901. - ~

The gas is getting into 1-B through the bottom of, or

a break in, the well casing [1078], .._.,.._.. ....._

If a metal sampling bucket struck a rock while being__________________

lowered in-o 1-B, the resulting spark could easily trigger an

explosion 11080].

Although v ill 1-B yielded adequate water to sample in

May 1985, in July 1985 it only had 0.75 feet of liquid in it, an

inadequate yield for sampling purposes [951, 1011, 1022, 1085].

W-=ll 1-B is not deep enough to be ten feet into the

water tabl-s continuously year-round [1009-1010],

All uhree monitoring wells 1, 1-A and 1-B, have

consistently shown groundwater pollution by volatile organic

contaminan-s, as well as inorganic parameters, which are

consistent with landfill leachate [150-151, 152, 164, 166-167,

242-272, 1305, 1220].

Surface water samples taken at the site were essentially
% ,clean of volatile organic contaminants [1005; C-10, C-ll]./A'%.
%>T
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Some time between-late January and February 1985,

sinkholes four feet in depth and approximately three feet by two

feet in area formed in a sedimentation basin in the southwest

portion of the landfill [787-794; C-7],

When sinkholes form in an area of active natural
'• f~ ;' i

renovation landfilling, they short-circuit the renovation

process, because the soil needed to renovate leachate collapses

into the sinkhole, thus bringing the waste closer to bedrock and
'• • ' ' •'' "'' , ', ' 1 '

the water table. This is especially a problem in sites, such as

Novak landfill, in which bedrock depth variability'and'the""'""

occurrence of boulders or louse rock impair renovative capacity

[796, 829-830].
f ,'

Sinkholes can in fact have already formed in the active

ly trench fill portion of the site, and even a small hole that would

have gone unnoticed in the process of filling and covering could

channel leachate into bedrock [795-796, 824-826, 832].

A test pit showing no evidence of sinkhole-proneness

in one portion of the site would not indicate freedom from

sinkhole formation as close as forty feet away; thus, the test

pit performed forty feet from the. western edge, and sixty feet

from the eastern edge, of the southerly excavation does not

address the risk of sinkhole formation at either end of that

excavation [829-830, 852-853J.
• i

Besides groundwater^contamination and lack of a bond,
- • " ' ' ' • t

the landfill has the following problems: lack of vegetation over

G • "• <%
201138

- 23 -



the majority of the site; large areas lacking adequate final

cover or any cover; an incomplete gas venting system; excessive

slopes; grades that do not comply with the permit or regulations;

hundreds of thousands of cubic yards of excessive fill, in the

area fill section, in the southernmost filled trench, and on

the access road; lack of erosion and sedimentation controls,

effective storm water management controls, or detailed plans

for either type of control; provision for site security from

unauthorized entry; inadequate volume of soil to provide two feet

of final cover over the inadequately covered, port ions _.pf,JJhe. ..__,

site; lack of a detailed closure plan, tied into the existing________

permit plan by coordinates and benchmarks; and a large excavation

beyond the area permitted for fill in the approved plans, which

excavation also violates the two-hundred-foot setback from the

soutnern property line shown in the approved plans [548-549,

1050-1062; S-l, A-2, A-4, A-24J.

B. DISCUSSION

I. Procedural History

This is an appeal to the Environmental Hearing Board

(the Board) by Louis Novak, Sr., Hilda Novak, Louis and Hilda

as husband and wife, and Novak Sanitary Landfill, Inc.

(collectively, Novak) from an Order issued December 13, 1984 to

Novak by the Commonwealth Department of Environmental Resources

(DER) concerning Novak's operation of the municipal waste "£-'
'"'<••.

201139
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disposal facility known as Novak landfill (the landfill). The

Order halted disposal of waste at the site, required the posting "

of a Solid Waste Management closure-postclosure bond, mandated

performance of a hydrogeologic study, and directed Novak to abate

violations of the landfill permit and of 25 Pa. Code Chapter 75

respecting, inter alia, storm water and erosion and sedimentation

control, grading, covering, gas management, and vegetation.

Novak petitioned the Board for a supersedeas of the Order, and

hearings were held on the petition in December 1984 and January

1985. Although the Board issued no formal denial eithereto™ the-—

1984 petition or Novak's -'second-such petition ir. late 1985,—————

neither did it grant the petitions.2 The parties accompanied

the Examiner on at least two visits to the landfill, and hearings

on the merits were held in;April'and September 1985.

^ • . , ,,;•.
II. Scope of Review

The Board's responsibility when reviewing Orders issued
: . i T j / . , . _ , . . - .

by DER is to determine whether or not such issuance was arbitrary

or a manifest abuse of discretion. Warren Sand and Gravel

Company, Inc. v. DER, 20 Comwlth. 186, 341 A.2d 556 (1975);

Strasburg Associates v. PER, 1984 EHB 423, and cases cited

therein.

*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_* ./*_*_* _*_*_*_* _*_*i*
! /£%.

Ĉ <2DER respectfully requests that written Orders issue concerning
supersedeas petition denials. Such Orders are useful not only
to the parties but also to future litigants.

201140
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III. Analysis

a) DER's Battle to Bring Novak Landfill "~ v>

into Compliance with Legal Requirements

When DER's Norristown Regional Solid Waste Management

staff assumed responsibility for regulating Novak Landfill in

early 1982, they conducted an analysis of the site respecting

engineering, hydrogeology , soils and general compliance with

regulatory and permit requirements. Worried at what they found,

they held a series of meetings at the site with Louis and with

Novak engineer C.A. Costello. They pointed out that the ̂ ârea~ ————— "

fill" portion of the cite, en -which Novak had been filling under ————

the permit, appeared to be over height and grade [328]. Costello

submitted to DER calculations confirming this fact; over six

hundred twenty-five thousand more cubic yards of trash than the
W

permit allowed had been jammed into the area fill section of the

site. DER staff advised Novak to stop filling immediately on the

area fill portion of the site, and to submit to DER a proposed

final topographic contour plan for the trench fill portion,

adjusting the slope at the junction between the overfill area

fill section and the trench fill section. Novak was further

advised that the site lacked adequate gas management and a plan

for gas management and that such a plan should be submitted and

implemented. ̂  Finally, Novak was confronted with the lack of r-

_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*-*-*-*-*-*-*-*-*-*_*

3See 25 Pa. Code § 75.24(e) (xxiv) . >,
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vegetation, cover, erosion and sedimentation control, and slope

maintenance at the site; more than half the area fill portion of -•—

the site was unvegetated, for example, and large portions lacked

required earth cover altogether. The overfill, in addition to

violating the permit, was prohibited by 25 Pa. Code § 75.21(e); -

the other violations were proscribed by §§ 75.26(p), 75.26(n),

75.24(c)(l)(v) and 75.26(o).

Although Novak did shift from the area fill to the

trench fill section of the site, the other violations were not

corrected. Furthermore, in. 1982 Novak submit ted- only—one~xxf.J:he——

four required sets o^ sample results from oroundwater monitoring

wells, in violation of 25 Pa. Code § 75.24(b) (4) (i) .

Finally, in September 1982 Novak submitted the requested

, gas venting plan and the proposed final contour plan for the

trench fill. That same month DER amended Novak's Solid Waste

Management permit to incorporate the two plans. The limits of

the trench fill section were set by reference to utility poles

of Pennsylvania Power and Light Company (PP&L) , which had been

listed in Novak's original 1972 permit plan as benchmarks, and

which were the only permanent oh-site reference points, as well

as by reference to topography.

During 1982, 1983 and 1984, Novak's operational viola-

tions continued unabated. It was not for want of notice from

DER; Solid Waste Specialist Michael Maiolie personally handed/;
/• • , . , . •. .

written Notices of Violation to Louis, and various members of

£01142
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Solid Waste Management Staff met with Costello and Louis on the

site to point out problems and request abatement. During the "' "~\J
.c- -r̂

1982-1984 timespan, the site caused numerous odor problems, had

an uncontrolled storm water discharge, and suffered generally

from the lacks specified above. In fact, in August 1984 DER

resorted to summary criminal action against Louis to attempt to

force compliance, and, as Novak's consultant and .counsel stated

for the record, Louis was convicted by the district justice of

failure to implement gas management at the site.

In January 1984, Costello responded on Novak's behalf~—————-

to a written request dated February 1, 1983 from PER Solid Waoto—————

Operations Supervisor Bruce Beitler to submit a plan for erosion

and sedimentation control as required by 25 Pa. Code Chapter 102.

The document submitted was woefully inadequate that DER's

engineer Dinesh Rajkotia walked the site with Costello and Louis

and pointed out the problems himself.4 In addition, Mr. Rajkotia

advised them that he would expect the plan to be resubmitted

with the deficiencies remedied, and would therefore not waste the

time to send them a written review of the plan reiterating the

comments he had already given orally. Novak never caused the

resubmission to be made.

—A-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*-*

4The Board's attention is respectfully called to the list of
omissions set forth in the Findings of Fact, supra, and the
requirements of 25 Pa. Code S 102.5. The scope of deficiencies
in the Costello plan is so broad, it is suprising that Novak will
even acknowledge it.
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As both Mr. Maiolie and Mr. Beitler testified, although

Louis was not verbally resistant to the suggestions and admoni-
. -:.-- '

tions of DER representatives, he failed to take effective action

in response [555, 702]. Then, late in 1984, Novak, having

expended all remaining permitted fill capacity at the site,

excavated another trench,*beyond the area designated for active

landfilling in the approved permit plans. Simultaneously, at

least six months after the last round had been submitted, Novak

finally presented to DER—in November 1984—the results of

groundwater monitoring samples taken in June 1984 [A-6]. That

sample, taken after repeated purgings of the wells, showed

substantial contamination with both volatile organic compounds,

such as toluene and 1,2 dichlorethane, and inorganic parameters,

such as zinc and highly toxic mercury. These parameters are

i , commonly found in munic pal landfill leachate; their presence

in the groundwater below two of the monitoring wells demonstrated

that the landfill was polluting groundwater.

DER staff met with Louis to persuade him to cease

operations in light of the fact that Novak's permitted fill

capacity was exhausted and in light of the groundwater

contamination problem. Dropping even the pretense of

cooperation, Louis stormed that DER would have to Order

him to shut down before he would stop operating [335].

Ten days later DER issued the Order under appeal.
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b) Novak's Land Grab

The record is replete with evidence that Novak massively

overfilled the area fill portion of the site, and would have

continued to do so had DER not figuratively planted itself in

front of the bulldozer and pointed to the trench fill section.

The original permit plan for the site, and that same plan as

adjusted in 1978, are not marked by a grid of coordinates;

rather, they show an area for trench filling, and they state

that PP&L poles are to be used as benchmarks [A-2; 575-5761.

The plan also showed a minimum offset from the southern-property—

boundary of t'*7o hjuncLreci fest —to active fiHi"^. T^c cc'_ty^e^mr^oct

boundary of the southernmost trench shown in the original plan is

approximately seventy-five feet from an east-west line drawn

through PP&L pole No. 10 [180, 571]. Such a l<ne would bisect

the southernmost trench into one-third and two thirds portions.

In 1982, DER staff met with Novak representatives to

advise them that final topographic contours and cross sections

were needed for the fill portion of the site. After a series of

discussions between DER and Novak, plans were submitted both for

final contours of the trench fill section and for gas venting,

and the permit was amended to reflect those plans [A-28], Those

1982 plans also show the southern boundary line of filling to be
«̂ >

about seventy-five feet south of an east-west line drawn through

PP&L pole No. 10. Again, such an east-west line would divide

the southernmost trench into sections of one-third and two-thirds

of the entire trench [182-183; 573].
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There are two other methods by which the boundary of
. . , . . . ' • r . * r X *

filling is set forth in the 1982 permit plan [A-24, A-4]. The

first is a set of coordinate station markings;5 the southern

boundary of the southernmost trench is located along "Station

18+00/ Reference to the only benchmark on the plan—the PP&L
- f-f. r !

poles—leaves no doubt as to where the southernmost limit of

trench filling is on the plans—seventy-five feel: away from an

east-west line drawn through PP&L pole No. 10.6 The second

method by which the southern bound of fill is delimited is

topography. As DER staff testified, the final.contours--approved—

for the trenches in the 1982 Costello plan do not occur in a______

vacuum; they are related to the surrounding topography, and the

location of the trenches is depicted as blending in with contours

at the edge of the trench fill section. Those contours coincide
" ..

with the ones depicted in the 1972 permit plan, as DER staff

testified [479, 587-588, 63?].

The Board has heard .the DER representatives who worked

with Novak on the 1982 permit amendments testify that what they

_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*

525 Pa. Code § 75.24(c)(l)(xi) and (xii) were in effect, requiring
grid coordinate markings for fill boundaries, when the permit

• amendment was approved.

6It is noteworthy that, on the stand, neither of
consultants, Satterthwaite or Gary Emmanual, .'could loca'tfe '
this pole — which is specified as a benchmark on the original
permit — on any plan in evidence at the hearing, without
reference to outside sources [179-183, 1150]. By way of
contrast, DER witnesses Rajkotia and Maiolie had field verified
the locations about which they testified [573, 675-676],
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reviewed with Novak's engineer Costello and with Louis, and what

they actually approved, was a plan showing the southern limit ''

of trench filling at Station 18+00, seventy-five feet from a

parallel drawn through PP&L pole No. 10 [500-501, 587-608,

1045-1046]. DER sent correspondence to Novak, confirming that the

approved plan spelled out the limis of filling at Novak Landfill

[A-13, A-14]. What ths Board has not heard is any testimony from

Louis that there was s. contrary understanding or agreement.

Perhaps most significant, what the Board has not heard is any

testimony whatsoever from Costello. If he had intended to alter

the area of active fill from that shown in the 1972 plan, if he

had intended the topography and coordinate stations on the 1982

mean other than what tney plainly show on their face, other than

that which DER staff testified that they meant, Novak would have

produced Costello to e:«:pl in. But the only record before the

Board compels the conclusion that the southernmost limit of

active trench filling is Station 18+00, at a given distance from

an east-west line thrcugh PP&L pole No. 10 in a given position

relative to the topography of the trench fill portion of the site

[10411.

Novak began trench filling, within what was clearly the

area for active fill, in 1982. He spread four trenches over the

active fill area which had been shown in all plans as intended

to accommodate five, widening considerably the spaces between

the trenches. No environmental benefit was derived by increasing

the separation of the trenches beyond what Novak had originally
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proposed [5223; however, in itself no great detriment occurred

either, so as long as Novak stayed within the permitted active - —
ii-

fill area, DER staff did not raise the issue of the wider

spacing. If Novak and Costello wanted to consume potentially

tillable space with wider separation, that was their concern; it-

was their responsibility to see to it that the on-site operation

conformed to its permit both in terms of lateral bounds and ele-

vations, and DER, consistent with standard practice, did not at

that time survey, measure'or approve actual trench excavations

for conformity with the approved plan respecting trench location

[5131. As the Examiner so aptly remarked, "I don't know that it

is the Department's burden t6"say you have to put ithe trenchesJ

where you planned to put them. I think the converse is true.

The burden.is upon the operator to put those areas of fill where

he told the De artment he was going to put them" [768-769],
, _:...

There is no dispute that Novak did not in fact put fill

trenches where the permit submissions said they were going to be

put. The southernmost filled trench—the fourth trench down from

th area fill-trench fill junction—occupies portions of what is

shown in the approved plans as trenches four and five and the
<- . ': y " ..- t . • '"

space in between. As Novak's consultant Gary Emmanuel testified,

the southernmost filled trench overlaps into what is shown as

trench five in the approved permit plans by a range of forty-five

to thirty-five feet in a southward direction [1133-1134]. The

fifth, southernmost excavation, in its turn, .extends beyond the
i

southern boundary of active fill shown on the approved plans by
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as much as one hundred fifty feet, as Emmanuel confirmed

[1134-11353.

In this context, Satterthwaite's bland assurance to the

Board that the site complied with "the Costello plan" proves

meaningless. Satterthwaite turned out to be referring to cross

sections and grades [189; A-4]. He had never even looked at the

approved topographic plan, which related directly to the cross-

section plan about which he had been talking, before the day of

his testimony [175, 193; A-24]. And of course, Satterthwaite was

dead wrong about even the cross-section plan; the elevations of

the southernmost filled LJ.each were exceeded by many teet in

depth, and thousands of cubic yards in volume, of trash [1914,

215, 216, 327; A-30]. Finally, Satterthwaite1s blithe assertion

that building to his proposed specifications would ensure . two- ;

hundred-foot setback from adjoining property owners, made without

benefit of a survey, was entirely incorrect [60, 185]. Employing

Novak's surveyors' locations for the southern property line and a

two-hundred-foot setback therefrom, DER surveyors demonstrated

that part of the southern excavation fell within the two hundred

foot buffer zone, and that so did a portion of the area Novak had

cleared of vegetation in anticipation of yet further unlawful

trenching [S-l].
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However the permit limits are measured,7 Novak has

indisputably excavated beyond them laterally and filled above

them vertically. These violations of the permit constitute

unlawful conduct per se under the Solild Waste Management Act of

1980 (the Act). 35 P.S. S 6018.610(2) and (9). Novak's permit _

is limited by its approved plans, as Bruce Beitler testified in

response to the Examiner's question [476-477]. Those plans are

not up for negotiation in the instant proceedings. The issue is

not whether it might not have been a better idea for Novak to

have drawn up in some different way the plans that DER approved.

This is not an appeal from denial of a permit amendmentV"ltr i-s~S~

challenge to ripp.'c insistencs-that-a- permittee live up to u.3r-c—&£————

.its representations of where landfilling would stop. Novak's

previous record has demonstrated that the filling will continue,

regardless of permit limits, until DER puts a halt to it.

Witness the area fill; witness the overfilling on the southern-

most filled trench.8 Small wonder, then, that Louis' counsel

characterizes insistence on compliance with the boundaries set

forth in approved plans as "esoteric, bureaucratic gobbledegook"

[767). Here is a "legal" argument that all too aptly represents

_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*-*_*_*_*_*_*

^Michael Maiolie and Dinesh Rajkotia have testified about, and
demonstrated to the Board by drawing on a copy of Novak's
topographic survey, the manner in which existing topography,
field verified by careful measurement, differs from that shown
in the survey, and the great extent to which both the survey and
actual topography differ from that allowed in the approved permit
plans [595-608, 675-676; A-ll].

^Careful attention should also be given to the fact that Novak
has misrepresented the contours, configurations and size of the
existing trenches. As was explained by Michael Maiolie, wiio.
carefully field verified and measured the actual trenches/%£.6e
contours shown on Novak's topographic survey are inconsistent
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the position of the litigant. In action, Novak has not mani-

i , fested the slightest intention of adhering to the restrictions

built by law into Novak's solid waste permit.

DER has demonstrated environmental harm resulting from Novak's

operational violations, such as odor problems, discharge of

storm water offsite, and accelerated erosion. Nevertheless,

DER should not have to make such showings to prevail when an

enforcement Order is appealed. The very violation of the

prophylatic provisions DER enforces, which violation is in

itself unlawful, suffices to demonstrate the" noh-arbitraFiness "

of the enforcement-. The public -should"ircrfTje—forced—to accept.

.actual harm to its resources before the Board will uphold DER's

enforcement of regulations and permit conditions designed to

orevent that harti. Novak landfill is full, more than full, as
^ ' ' • • • - -•' -respects the limits set forth in its permit. DER insists that

Kovak adhere to the commitments made in the permit.

_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*

with what exists in the field; the actual trenches are much
bigger. Similarly, Novak's survey shows the .ends of the
trenches as coinciding with the position of gas vents. In fact,
as Mr. Maiolie testified, the trenches extend considerably beyond
where the gas vents are placed. DER's survey map, S-l, gives an
accurate picture Novak's of the size and shape of the trenches,
excavated and filled [675-677; S-l, A-ll].
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c) Contamination of Underground

Water

"Underground water" is included in the definition of

"waters of the Commonwealth" set forth in Section One of the

Clean Streams Law, 35 P.S. § 691.1 (CSL). Louis and Hilda, as

officers and directors of Novak Sanitary Landfill Inc., and Louis

as primary operator of the site, are "persons" liable to protect

that underground water both under the CSL and the Act; further-

more, as owners of the site, they have a duty pursuant to

Section 316 of the CSL, 35 P.S. § 691.316, to protect thae"water

from conditions which are polluting or credLiijy a uauym—of———

pollting it.

Novak have failed in that duty. Despite all of the

efforts of Novak's consultants to explain them away, leachate

parameters keep appearing in the first two monitoring wells.

Satterthwaite first tried to attribute the contamination shown in

wells 1 and 2 in the June and November 1984 round of groundwater

samples to surface water run-in, although he had never sampled

such surface water; when he did so, it showed up essentially free

of the organic and inorganic contaminants found in the wells

[155-156, 242, 1005; A-6, A-7, C-8 through C-ll].

Notwithstanding general agreement that the dominant

groundwater flow on the site is north-northeast, Satterthwaite
\

then claimed that well 1, which is to the west of the trench f̂''̂,
«*'

fill and south of the area fill (i.e., upgradient of both fill
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portions) was picking up uhrenovated leachate from filled areas

i through perforations in the well casings [155-156, 167; C-l]. Of

course, from the legal standpoint, it is immaterial whether a

slug of unrenovated leachate entered the groundwater from the

fill mass or from the sides of the well casing; the groundwater

itself is now contaminated, as was demonstrated by the fact that,i
as Satterthwaite admits, the wells had been properly purged

before sampling and the substance which was sampled was ground-

water [164, 2721. It is just as unlawful for Novak's monitoring

wells to be funnelling pollutants into groundwater as it Jusr for _

the landfill to be discharging leachate directly into ground-

water. Nevertheless, Satterthwaite 's claim raises an interesting

question. Well 1 is located upgradient from, not in, any filled

portion of the site. Where was the unrenovated leachate he

claims co have been leaking through the casing coming from? As

the Examiner alertly noted, , the predominant factor in fluid move-

ment in the unconsolidated zone, is gravity, flow toward the

center of the earth [456]. As DER hydrogeologist Manduke agreed,

flow in the unconsolidated zone would not move uphill (i.e., from

the trench fill toward well '.1),, [.406] . It would be controlled by

gravity. If leachate was reaching well 1 from as far away as the

area fill, then the renovating soils were patently failing to do

their job. Finally, Satterthwaite has made no tests of liquids

in the unconsolidated "shallow" zone above bedrock, and thus his
-.,,., " *

theory is speculative [158],

., . . . . . . - . . " -
Satterthwaite had demonstrated, however, that Novak

installed well 1 improperly, and obtained DER's consent to seal

20 'f 1̂ **• <- .- j. \j
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and replace it. The nearby replacement showed up contaminated

and was hurriedly abandoned as faultily constructed. [981-988, " \J

1162]. The second nearby replacement, well 1-B, has shown up

contaminated as well, and in addition is venting an explosive gas

which both DER and Novak believe to be landfill-generated methane

gas.

Novak presented an industrial chemist, with no

background or expertise in soil science or hydrogeology , to

testify concerning contamination by volatile organics of the

groundwater in well 1-B [1203-1204]. His theory is that~randf ill ————

gas containing soim* vr»i« + iie organic con -amir, ants — i-s — dissolving ——————

.in the well 1-B water.9 The standing water in the well of course

was purged before the well was sampled, however [1086]. Neither

the chemist nor Satterthwaite offered eny explanation as to how

the gas is getting into the well in the first place: is there

a crack in the casing? Is landfill gas entering the bedrock and

bubbling up through the groundwater? Nor do they explain how

elevated levels of pollutant parameters, standard leachate

indicators which are not volatile organic compounds, have shown

up in the samples from 1-B: chemical oxygen demand, chlorides,

specific conductance, nitrogen, phenols, dissolved solids,

sulfate, total organic carbon [1215: C-81.

The only plausible explanation for the sample results- is

that propounded by DER hydrogeologist Robert Day-Lewis, a man of
/

_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*-*-*_*-*-*-*_*_*_*_*_*_*-*-*-*-*-*

chemist attempted to attribute contamination showing up
in one offsite well to a gasoline pipeline fifteen hundred feet
away from that well, nothwithstanding that he had no evidence
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extensive experience and education in the field^-0 [C-16]. The

groundwater in the vicinity of well 1, in its three incarnations,"
. . . . . ' • - -••. • •

is contaminated with leachate from the Novak landfill. Perhaps

that contamination is entirely the result of bedrock transmission

of leachate; perhaps a portion of the contamination entered the ~

groundwater from the unconsolidated shallow zone via the

monitoring wells. The pollution is there now, however, and

it comes from the landfill, even if some of the pollution is

the gaseous, rather than liquid, product of the decomposition

of solid waste [1005, 1214-1216, 1220-1221]. The polluting

condition exists upon Louis and Hilda's land, and exists as a

result of the Novak operation. DER was entirely justified in

ordering Novak to investigate and abate the pollution.3-1

—*_*—*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*

that the pipeline had ever leaked [1171-117],, 1174-1175, 1214].
Similarly, he attempted to assert that the "old house new well"
was showing TCE contamination as a result of degreaser use in a
nearby cesspool, again having done no tests on the cesspool and
being possessed of no evidence' that TCE had ever been used there
[1183-1185]. The scientific term for this methodology is "wild
speculation".

. Day-- Lewis1 opinion testimony was given to a reasonable
hydrogeolic certainty. Cf. Satterthwaite 's speculative answers
[52, 1214]. —

, t

H-There is still much to do in pursuit of that investigation.
Although well 1-B was yielding water adequate to take samples in
spring 1985, by summer it was essentially dry. That means IfB is
not installed the regulatorily required ten feet into the t/â et
table, and will either have to be drilled deeper or replaced '.



d) The Bond Requirement

Section 505(a) of the Act, 35 P.S. S 6018.505(a),

requires that operators of municipal waste disposal facilities

post a bond "for the land affected by such facility . . .

conditioned so the operator shall comply with the requirements

of this act, [the Clean Streams Law, the Surface Mining

Conservation and Reclamation Act, the Air Pollution Control Act,

and the Dam Safety and Encroachment Act]." In addition to acting

as a deterrent to water pollution by landfills, the bond ensures

compliance with requirements such as topsoil conservation̂ ĵdust

and odor control, site security, vector control, fire prevention, _

and myriad other non-water related functions.

Novak's permit was amended in 1982, after the effective

date of the Act.-, bonding requirement. Novak should be required

to post a bond in an amount based on what it would cost the

Commonwealth to accomplish site closure and postclosure

maintenance, monitoring, and remedial measures. The testimony

of Novak's own consultant Satterthwaite demonstrates that if

anything, the bond amount DER set might be too low.

Satterthwaite 's figures matched those in the Order, without

taking into consideration purchase of adequate cover soils,

completion of the gas venting system (including replacement of
,

the pipe found by Novak's other consultant to be out of

[1186]), any water pollution abatement costs, or provision of a

contingency fund [732-746]. In light of existing groundwater
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contamination and the threat of additional contamination from

mine fill area leachate, as Satterthwaite testified [49], the

bond should be required to be posted for the full ten years after

the site is certified closed.

IV. Conclusion
" f t

DER has proven the many violations cited in the findings
'" - "l---- • ; • • ' . • " • * • ' , • -

of fact in its Order of December 13, 1984. Novak has failed to

carry the burden of demonstrating that the relief Ordered is

arbitrary or a manifest abuse of discretion. There are seven

paragraphs of relief ordered. Novak no longer challenges the

requirements to bring the site into physical compliance

respecting matters such as grading, vegetating and implementation

of erosion and sedimentation controls; submit and implement a

, , final closure plan; submit grot .idwater monitoring results; and

propose and carry out a hydrogeologic study, set forth in

Paragraphs 2, 3, 4, 5 and 6 of the Order.12 DER representatives

Beitler, Rajkotia and Day-Lewis have testified as to what needs

to be done to carry out these obligations [548, 1050-1061,

1023-1024, 1220, 1223; C-19].

Paragraphs 1 and 7 remain in dispute. The need for

the bond by Paragraph 7 and Section 505(a) of the Act has been

disucssed supra. The only relief remaining for the Board to

consider is the prohibition on additional waste disposal at the

site set forth in Paragraph 1.

_*_*_*_*_*-*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*._*_*_*_*_*_*

is not to say, however, that Novak has carried out these
obligations as is required by 35 P.S. § 6018.603.
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There is no place left within the limits of the approved

permit plans to put any waste. DER staff, who reviewed and .

enforced the permit, are unanimous on that point; Novak Landfill

was shut down only when it reached permitted capacity (indeed,

calculating by cubic yardage of waste accepted throughout the

site, it is well over capacity. [C-2]).

In addition, DER hydr ©geologist Robert Day-Lewis has

demonstrated that additional filling is environmentally

inadvisable [1023-1024], However, DER has already shown what

it needed to show in these proceedings that .the. physical_re<juirej_

ments of the permit were not met. Novak should not be allowed to

evade the permit amendment process, which would include a review

of compliance history pursuant to Section 503 of the Act, 35 P.S.

§ 6018.503, by rewriting the permit in the context of an appeal

to enforce that Order. Whether or not a different permit would

have been a good idea if Novak. had thought to apply for it years

ago is not the issue. Whether DER would amend Novak's permit

to include the proposed changes if Novak made an amendment

application is not the issue. The issue is, when DER insists

on compliance with a permit it issued, will that insistence be

undercut?

._*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_*_* •'/;•
"%

characteristic of the approach Novak took to the operation of
the site that Satterthwaite proposed to add even more waste to
the incredibly overfill area fill section, allegedly to fill in
depressions [730]. DER's Bruce Beitler. more sensibly suggests
that some of the overfill be graded down to fill in any gaps. In
that way Novak will not profit doubly from the unlawful activity.
[749-7501.
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More is at stake here than disposal of additional waste

on this particular site. DER, in its comprehensive management of

solid waste, is charged with issuing permits for and regulating

waste disposal sites. The power to issue permits will be

substantially impaired if the public do not have faith in DER's

capacity to enforce those permits, to regulate. Public

resistence to DER solid waste permit issuance, already high, is

inflamed when DER enforcement actions against overfull sites are

trammelled by the "a little more can't hurt" philosophy. Appeals

of enforcement orders are not arenas for rewriting, but

enforcing, permits. The public has a right to no less.

C. CONCLUSIONS OF LAW

'. . . .:' f '.'•
1. The Board has jurisdiction over the parties and

over this appeal.

2. DER has proved the violations of the Clean Streams

Law and the Solid Waste Management Act of 1980 alleged in

its December 13, 1984 Order to Novak, including operational

violations such as improper grading, lack of adequate cover,

vegetation, stormwater and erosion control, and landfill gas

management; pollution of waters of the Commonwealth as a result

of conditions existing at Novak Landfill; and violations of

fulfilling boundaries set forth in its Solid Waste Permit

No. 100534.
*.x.__

f

! ':'-'; '3. Novak has failed to carry its burden of £
s

demonstrating that the 'relief Ordered by DER in response to
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these proven violations was arbitrary or a manifest abuse of

discretion. Swatara Contractors. Inc. v. DER, 1982 EHB 75.

4. DER properly required posting of a $300,000.00

bond for the site pursuant to Section 505(b) of the Solid Waste

Management Act of 1980, 35 P.S. § 6018.505(a).

5. Novak's appeal is dismissed.

RespectfuLly submitted,

KENNETH A. GELBURD /
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

Telephone: (215) 875-7486

DATE: November 13, 1985
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COMMONWEALTH OF PENNSYLVANIA
Before The

ENVIRONMENTAL HEARING BOARD

In the Matter of:

LOUIS J. NOVAK, et al :

v. : DOCKET NO. 84-425-M

PENNSYLVANIA DEPARTMENT OF : ':
ENVIRONMENTAL RESOURCES

CERTIFICATE OF SERVICE

The foregoing Post-Hearing Memorandum is being served by

first class mail upon the below listed counsel:

Martin J. Karess, Esquire Michael J. Sheridan, Esquire
Karess & Reich • Fox, Differ, Callahan, Ulrich
215 North Ninth Street and O'Hara
Allentown, PA 18102 317 Swede Street

Norristown, PA 19401

Respectfully submitted,

i
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KENNETH A. GELBURD
Assistant Counsel
COMMONWEALTH OF PENNSYLVANIA
Department of Environmental Resources
Bureau of Litigation - Eastern Region
1314 Chestnut Street - 12th Floor
Philadelphia, Pennsylvania 19107-4786

Telephone: (215) 875-7486

DATS: November 13, 1985 "%A'



FOX, DIFFER. CALLAHAN. ULRICH a O'HARA
ONY ' PlFFC* MCNRr I. FOX
° CA'jfAHA,. ATTORNEYS AT ,AW „.„.,.-. .. . .

PAHKC h.uiRiCH 317 SWEDE STREET WILLIAM r rox
FRANCIS P. O'MARA ll»3»-l»'i/
MICHACL j. SHERIDAN NORRISTOWN. P£NNSYLVANIA 194Ot ——————
WILLIAM r. FOX. JR. ____ ROBERT W. HONCTMAN
BRIAN MeOEVITT RUSSFLL C

/9)EI 99A O«nn nUdd^ltk b..JOSEPH A.LASHINGER.JR. (216) 27S-9600 Or COUNSEL
STEVEN T. O'NEILL

J.AN311986 January 30, 1986

Honorable Anthony Mazullo
Environmental Hearing Board
221 North Second Street
Third Floor
Harrisburg, PA 17101

Re: Novak vs. DER
No. 84-425-K

Dear Judge Mazullo:

Enclosed is an original and cwo copies of a Petition for Supersedeas.
It wo-lc be appreciated if you would give this matter your immediate attention.

Very truly yours,

KJS :rab -

Enclosure

cc: Bureau of Litigation
Mr. Wayne L. Lynn
Ker̂ eth A. Gelburd
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3 1 198$ ENVIRONMENTAL HEARING BOARD
, .Third Floor

221 North Second Street
Harrisburg, Pensylvania 17101

LOUIS J. NOVAK, SR.,
HILDA NOVAK,
.NOVAK SANITARY LANDFILL, INC.

. * "

VS.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

APPELLEE

DOCKET NO. 84-425-M

PETITION FOR SUPERSEDEAS

AND NOW comes the Appellants through their attorneys, Fox, Differ, Callahan,

Ulrich & O'Hara, Esquires, and respectfully petition for supersedeas

stayino enforcement of the below described Order as follows:
' :- - -'1. Appellants are Louis J. Novak, Sr., Hilda Novak and Novak Sanitary

Landfill, Inc. The address of Appellants is R. D. 1, Box 268, Allentown,

Pennsylvania 18104.
'-• •• . - -

2. On December 13, 1984, Wayne L. Lynn, Regional Solid Waste Manager

of the Department of Environmental Resources issued an Order directed against
":;*'" - " • .' -" -. "• '
:~ Appellants. The Order was served on Appellants on December 14, 1984. A copy

of the Order is attached hereto.

3. Pursuant to the Order, oserations at the landfill ceased on Deces&er 17,
-•-.TV-;.- -• °*<'GV,<1984. Since that time, the landfill has been continuously closed̂ v̂ teresenting

'""/
a period in excess of one year.

4. Initial hearings in" this matter were held in December of 1984 and
.•.. /'•'..

January of 1985. Additional testimony was taken in April of 1985. Al} testimony-.

i on the case was concluded at hearings held in September of 1925.

5. Attached hereto as Exhibit "A" is a copy of an inspection report from
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DER for an inspection which took place on October 23, 1985 at the Novak Sanitary

Landfill. A review of the inspection report indicates that no violation what-

soever were found by the Department inspector.

6. A portion of the Inspection Report affirmatively indicated that the

large equipment items have been .removed from the site, the-site has been dressed ....

up and vegetative cover has been established over approximately 80% of the site.

7. In the Inspection Report of October 23, 1985, the Department Inspector

indicated his opinion that "...a decision on the fate of this site is desperately
• . . . _ . , --.,._.. - - ....._.. -___k._ *—i—w_n—n. . y_i, -- -i-mmmm ••• i i ••

needed".

8. It is environmentally necessary that the operator be permitted to

complete the filling of Trench 5 at the site.

9. One of the basic reouirements for prooer landfill management is the

development of the site in a manner that enables surface water to be properly shed

off the surface of the site. Trench 5 is partially excavated and has been in that

condition for mere than a year. It traps and holds water thereby preventing the

surface water from being shed from the site and significantly increasing the

volume of surface water that would penetrate the site.

10. In addition, the drainage swales and other important aspects relating

to control of surface waters cannot be completed and implemented until resolution

of the situation at Trench 5.

II. Portions of the req-irec perimeter gas venting system also cannot be __

completed and implemented until the operator can proceed with Trench 5.

12. Without completion of the- excavation of Trench 5, adequate soils do

not exist on the site to orcoerly close the site and to crcoerlv implement «5^
#ity*-'

anticipated closure plan. The cost of purchasing and transporting the necessary
•

volumes of soil from outside of the site is prohibitive and a practical impossibility.

201164
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13. The operator will not be able to complete the trench fill portion

of the site and establish and maintain the slopes and grades required by the

existing plans without completing Trench 5. This is crucial to the fundamental

goal of properly shedding surface water from the site.
. »* • • - . ' ' " ' * •-" ± •• --- *•

14. There are in certain-portions of the old mine a~rea as well as the .

area fill portion of the site depressions which have developed and which must be
. . - - - • • " - * . • ' • • • "

filled. It has been proposed that certain types of demolition waste be used to

fill the depressions and that they then be covered. w.ith. an" adequat£_snd,

amount of soil to achieve the reauired final coyer. The existing depressed areas

at the site present a continuing environmental risk as a result of surface water

that collects in the depressions. It is necessary that operations resume at the

site so that these conditions can be corrected and that excavation resume in

Trench 5 so that the necessary soils can be secured to provide final cover once

the depressed, areas have been filled with demolition waste.

15. There are portions of the site over which final cover was formerly
. . - . : . ; ' . ..••--

applied which require repair work end/or the reapplication of final cover. It

is necessary that the excavation of Trench 5 be completed so that the necessary

soils can be secured.

16. A number of the soil end erosion projects required as part of the

prcpcsed closure plar: will require addticnal scil for irvpienjer.taticr.. It is

necessary that the excavation cf Trench 5 be completed so that the necessary

£*» • *? «•*« t* IB _•• ie.-••••̂ A,**w .*.._. *,&-» _wt 5€w-*Z«*»*

: , , ' ty
17. In its closure Order cf December of 1984, the Department araSferily

- e(/' "V
.... - , . : L, ... ' « ' f-'

asserted that the fifth trench in the trench fill area cf the site could net be

completed, even though five trenches were permitted by the oermit, since the
. " . . ' ' ' •: ...---^
operator was allegedly locating Trench 5 at a location which was further south

AR20II65



of the location allegedly approved by the Department.

18. The foregoing position asserted by the Department in its Order was

clearly not supported by the testimony. A review of the plans demonstrated that

the only southern boundary specified in the permit or the approved plans was a

requirement that the fifth trench be located at least 200 ft. from the southern

boundary line of the trench fill area of the property. The Department, however,

disregarded the boundary limitations set forth on the approved plans and instead

asserted that Trench 5 was limited to a specified southerly distance from electric

utility pole no. 10. The testimony indicated that nowhere in the Permit or on any

of the approved plans was utiliy pole no. 10 designated as a boundary marker for

the location of Trench 5. In fact, the 1982 Plan did not even identify pole no. 10

19. At the hearings in December of 1984 and January of 1985, it was

established that the location cf each of the first four trenches were approved

and accepted by DZP. personnel. The 26 monthly inspection reports introduced into

the record contained no mention cf any violation of boundary requirements by the

<••*;**»- *>r?--- •-.- operator. Indeed, the Department did not assert this position until the Fall of

. 1985.

20. The first four trenches actually constructed and Trench 5 as presently

proposed by the operator, would have in the aggregate a smaller surface area than

the five trenches approved by the Department. The greater distance from the

northerly edge of Trench 1 to the southerly edge cf proposed Trench 5 results

from the operator maintaining a greater separation or buffer zone between the
•'_' ,

five trenches than the 3 ft. minimum separation shown on the plans. It î , un-

disputed that the larger buffer zones actually maintained by the operator will

not cause any environmental harm and to the contrary will provide a positive

environmental benefit'. The Department letter issued in the Summer of 1982
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concerning the five trenches contains a paragraph addressing the width of the

buffer zone between the trenches. In that paragraph, the Department does not

set forth a limit on the maximum width of the buffer zone. It only indicates

that the minimum width of the buffer zone shall not be less than 8 ft.

21. The buffer zone between the trenches were established through the use

of large earth moving pans which themselves are significantly wider than 8 ft.,

resulting in a buffer zone that itself was wider than 8 ft. Of course, all of this

work was observed and inspected by representatives-of-the Department.—-

22. The Department then took a position that Trench 5 was not acceptable •

because the soil in the trench had not been tested to determine whether its depth

and quality were sufficient for natural renovation trench filler. This position

was advanced by the Department in spite of testimony that a test pit had been dug

in proposed Trench 5 and that a second test pit had been dug in the buffer area

between Trench 4 and proposed Trench 5. After the hearings were completed in

January of 1985, a meeting was subsequently scheduled et the site and agreement

was reached on the location of two new test pits in Trench 5. The test pics were

subsequently dug and verified that both the quality of the soil and the depth cf

the soil were more than adequate.

23. An issue also arose concerning the actual location of the southern

boundary. In order to resolve that ites, the operator engaged a professional

surveyor to stake and locate the southern property line. Furthermore, the

operator agreed to maintain Trench 5 et least 220 ft. north of the southerly
O

boundary line. This creviced an additional 20 ft. over and above the 200'

setback required by the plens. The location of. Trench 5 was then actually staked

out on the site and was viewed by the Hearing Examiner durinc a site visit. A

small portion of oartially excavated Trench 5 was located outside of the 220 ft.
201167. ..setback-and the operator agreed to fill in that pcrticn.



24. The Department then advanced a new contention that a sinkhole had

developed within the area of a proposed retention basin on the site thus making

the area unsuitable for. use as a basin. This assertion was made without consulting

with the experts engaged by the operator and without any site evaluation of the
» •

alleged sinkhole condition. Thereafter, a site meeting did take place between

Mr. Manduke for the Department and Mr. Satterthwaite for the Operator. The alleged

sinkhole was excavated, examined by the experts and agreement reached that it

posed no risk or threat and that the location was suitable""for" i€s"pf6posed""u?fi—"

as a basin. - - -

25. Land filling in the area filled portion of the site and the demolition

portion of the site commenced with the issuance of the Permit back in 1972. In

addition, filling under a mine reclamation permit had commenced the old mine area j

sometime in the 1960s. At the time of issuance of the 1972 Permit, a study was

submitted to the Department by Dr. Meyers from Lehigh University setting forth his

conclusion concerning the nature of the underlying bedrock. Almost thirteen years

after issuance of the 1972 Permit, the Department for the first time asserted during

the hearings that the underlying bedrock of the site was calcium carbonate containing

little or no dolomite, that it was prone to solutioning, and that it was unsuitable

for landfilling. This bold assertion was not substantiated by any credible or

competent testimony. For example, the Department in arriving at its position

made no test borings of the existing bedrock nor did its witnesses review the ^

original test borings at the site or the logs kept by the well drillers •fpr'̂ the

various wells drilled at the site. Moreover, the data from the six monitoring

wells at the site established that the water table was low yielding in nature

and that the monitoring wells were relatively deep in depth. These conditions

are inconsistent with the bedrock theory advanced by the Department. Moreover,

201168



the Novak Landfill site contains an unusually deep layer of renovating soil,

generally 50 ft. in depth, which renders the site especially suitable for a

natural renovation landfill. The Department in its zeal to prevent completion

of Trench 5 again appeared to be ignoring the site data on which it should be

relying.

26. During the Summer of 1985, the Department asserted that the site was

contaminating the groundwater. The actual well samples established that all of

the six monitoring wells were clean with the exception of mbnI_orlng"'weTr"l-B̂

Two pipes of vol-tile organic che_uicci» we-ie aaowjjjy up in W-il.. l-b at rfeJ.atlVe.Ly—

low readings. The operator engaged £ qualified experienced chemist to do an

analysis of the condition in well 1-B as well as an investigative study to

determine the source of the two chemicals found in the well.

27. As a result cf extensive field investigation and analysis, it was

determined that landfill cas was infiltrating and escaping through well 1-B and

-hat e minute quantity of the gas was becoming soluble in the surface of the water

cT-t.'' . standing on the bottom of well 1-B. That condition posed no risk of contamination

of the groundwater in general underlying the site. The conditioning question was

limited to the small quantity cf water standing in the well and into which small

quantities of the gas became soluble. In fact, en several occasions, well 1-3

was cry and serious questions arose whether it even was monitoring ground water

at the site. Most ir.pcrtar.tly, none cf the ether five r.snitcrir.g wsils showed

any trace cf the chemicals and demonstrated that the landfill was not advê ely

affecting the groundweter system underlying the site. ^ '

26. The experts celled by the Department agreed that well 1-3 was in fact'"

i venting landfill gas acid did not contradict or disagree with the foregoing

conclusion concerning the nature and source of the chemicals found in well 1-B.



They also agreed that all of the other monitoring wells at the site were clean

and showed no evidence of groundwater contamination.

29. It should be noted that early in the proceedings, the Department

took the position that the landfill was contaminating an off site well known as

the Craemer Well which was located southwest of the site and at a considerable

distance from the site. Several residences were located between the landfill and

the Craemer Well, all of which experienced no well contamination problems. The

six monitoring wells installed at the site clearly ;established t̂ al̂ ĥjê grpxmdwat

flow at the site was from south to north. Accordingly, it was impossible for the

site to contaminate the Craemer Well because of its location southwest of the sire

and at a considerable distance away from it. To the contrary, as the Hearing

Examiner pointed out, a theory couid be advanced that the Craemer Well was in fact

contaminating the site.

30. It is suggested that the emphasis placed by the Department during the

past year has been r.ispiaced. The reccrs establishes that Trench 5 should clearly

be completed from an environmental point of view and that the depth and quality

of the soil in Trench 5 is more than adequate. The well sampling results at the

site show that there is no contamination of the groundwater system underlying the

site. The goal of both the Department and the Operator should really be to complete

Trench 5 in a rrcper manner and tc apprcve and imclenent ths measures neceiĵ ry to
/&%

properly close the trench fill pcrticn cf the sits &r.d tt- psrfcrr. any ccrrsTjsSfn __

work needed in the remainder cf the site. Although a conceptual closure plan was

submitted in behalf of the Operator in December of 19S4, the Department never

formally responded to it. In additicn, although a soil and erosion plan was

ZC1170
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submitted on behalf of the Operator at least two years ago, the Department

provided no written response to it until September of 1985.

31. It is time to emphasize and concentrate on the things which really

matter. It would be illogical and environmentally harmful not to complete

Trench 5 and there is no basis in law or in fact for such a result. The

completion of Trench 5 is essential to the proper closure of the trench fill

portion of the site as well as the closure work required in the remainder of

the site. It is likewise true that a failure to complete ̂rench"5̂ wll

ensure the overall det.e_iora_..i._>n «jl~'-J«c si-c ĉ d ulll uer-c.ir.ly pose c. jubstcn.i

risk of environmental damage at the site.

WHEREFORE, the Petitioners respectfully request that a supersedeas.-.be

granted immediately from the Department Order of December of 1984 oermittinc

operations to resume at the site.

. FOX, DIFFER, CALLAHAK, ULRICH £ O'EASA

v •MICHAEL p. SHZRIDAJ;, .'ESQUIRE
Attorneys for tnV Petitioners

. ' U
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DEB-EECSVEO
NORRISTOWN

JAN 311986
ENVIRONMENTAL HEARING BOARD

Third Floor
221 North Second Street

Harrisburg, Pennsylvania 17101

LOUIS J. NOVAK, SR.,
HILDA NOVAK,
NOVAK SANITARY LANDFILL, INC.

VS.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

APPELLEE

DOCKET NO. 84-425-K

CERTIFICATION OF SERVICE

I, MICHAEL J. SHERIDAX, counsel for Appellants, hereby certify that

a true and correct copy of the foregoing Petition for Supersedeas was served
f

on the following ir. the following manner cr. January 3C'f ISSv :

Environmental Hearine Beard
221 North Second Street
Third Floor
Harrisburg, Pennsylvania 17101
Three Copies by Express Ka.il

Bureau of Litigation
P.O. Box 2357
508 Executive House
101 South Second Street
Karrisbvrrg, r£rj-.sylv=r.i£ 17120
One Copy by Express Mail

KENNETH A. GELBURD, Mr. Wayne, L. Lynn
ASSISTANT COUNSEL Regional Solid Waste Manager
DEPX. 0? ENVIRONMENTAL Department of Environmental Resources
RESOURCES Norristown, Pennsylvania 19401

Office of Chief Counsel One Copy by Express Mail
1314 Chestnut St., 12th Fir.j.j_« unestnut at., i-tn r_r. .s-\ , / / / / / / /
Philadelphia, PA 19107 """VÔ  I /' y/t_i*> •' /
One Copy"by Express Mail » / Q _M'Wt//// /'</ 'fM.'Jr\ / j

/MICHAEL' J/ SHERIDAN, ESQUIRE ~̂**/ c/ ...______



FOX. DIFFER. CALLAHAN, ULRICH & O'HARA
ANTHONY L.OirrER ATTORNEYS AT LAW HENRVI.FOX
PAUL W. CALLAMAN ATTORNEYS AT LAW HM».|»4«
PARKE H. ULRICH 317 SWEDE STREET wiLLiAMr.ro*
FRANCIS f>. O'HARA II»3S-I«T»)
MICHAEL J.SHERIDAN NORRISTOWN. PENNSYLVANIA I94OI —————
WILLIAM F. rOK. JR. ____ ROBERT W. HONEVMAN
BRIAN MCOEVITT - RUSSELL F TLLIS
JOSEPH A. LASH.NOER.J". (ZlK 27B-B6OO RUSSELL E. ELLIS
STEVEN T. O'NCILL

February 6, 1986

Honorable Maxine Woelfling CTD rt
Environmental Hearing Board rCD 7
221 North Second Street, Third Floor
Harrisburg, Pennsylvania 17101 .

Re: Novak vs. DER
Docket No. 84-425-M

Dear Judge Woelfling:

On January 31, 1986, I filed a Petition for Supersedeas on behalf
of the Appellants in the above matter. Enclosed please find an Amended
Petition for Supersedeas.

The above case was originally heard by Judge Mazullo. An original
Petition for Supersedeas was filed in December of 1984. Although a hearing
was held, no decision was ever rendered on the Petition for Supersedeas. Final
hearings on this matter were held in September of 1985, the testimony was
completed, and proposed Findings of Fact were filed..

I don't believe that it will be necessary to introduce additional
testimony since the record has been completed. The only item that we would seek
'to introduce is the most recent DER Inspection Report of the site which is
attached as an exhibit to the Amended Petition. I have spoken to Ken Gelburd
in that regard and, if he agrees, we would not need a hearing but would only
require oral argument on the Petition. The site has been closed for more than
a year and accordingly we would be anxious to schedule a date for argument on
the Petition as soon as possible. We would, of course, be more than happy to
travel to Harrisburg for argument if that would help expedite the matter.

It would be appreciated if either yourself or a member ̂ ôur
would contact me for the purpose of scheduling this matter.

Very truly yours,

KJS :mb . . . .
Enclosures
cc: Bureau of Litigation ,

vMr. Wayne L. Lynn < , •
Department of Environmental Resources . _ . , . . . . .
Kenneth A. Gelburd, Asst. Counsel
Department of Environmental Resources

•-- -Martin J. Karess, Esq. 251173
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ENVIRONMENTAL HEARING BOARD
Third Floor

221 North Second Street

DOCKET NO. 84-425-M

ATTORNEY I.D. #09301

LOUIS J. NOVAK, SR.,
HILDA NOVAK,
NOVAK SANITARY LANDFILL, INC.

VS.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES:

APPELLEE

AMENDED PETITION FOR SUPERSEDEAS

AND NOW comes the Appellants through their attorneys. Fox, Differ,

Callahan, Ulrich & O'Hara, Esquires, and respectfully petition for supersedeas

staying enforcement of the below described Order as follows:

1. Appellants are Louis J. Novak, Sr., Hilda Novak and Novak Sanitary

Landfill, Inc. The address of Appellants is R. D. 1, Box 268, Allentown,

PennsyIvania 18104.

2. On December 13, 1984, Wayne L. Lynn, Regional Solid Waste Manager

of the Department of Environmental Resources issued an Order directed against

Appellants. The Order was served on Appellants on December 14, 1984. A copy

of the Order is attached hereto.

3. Pursuant to the Order, operations at the landfill ceased on December 17,

1984. Since that time, the landfill has been continuously closed, representing

a period in excess of one year. "33̂

4. Initial hearings in this matter were held in December of 1984 ai?§

January of 1985. Additional testimony was taken in April of 1985. All testimony

on the case was concluded at hearings held in September of 1985.

5. Attached hereto as Exhibit "A" is a copy of an inspection report from
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DER for ah inspection which took place on October 23, 1985 at the Novak Sanitary

Landfill. A review of the inspection report indicates that no violations what-

soever were f blind by the Department Inspector. . .

"'" f'": . "••" 6. A portion of the Inspection Report affirmatively indicated that the

• •.*•••:.'•• large equipment items have been removed from the site, the site has been dressed

up and vegetative cover has been established over approximately 80% of the cite.

7. In the Inspection Report of October 23, 1985, the Department Inspector

indicated his opinion that ". ..e decision on the fate of this site is desperately

needed". ' - '••.." ^i ; . . • .

6. It is environmentally necessary that. the operator be permitted to

complete the filling of Trench 5 at .the site.

• . - S. One of the basic requirements for proper landfill management is the

I j development of the site in a manner that enables surface water to be properly shed

cff the surface cf the site. Trench 5 is partially excavated and has been in that

condition for more than a year.-- It traps and hcids water thereby preventing the

j££.̂ -. .-• ̂ .... surface water from being shed from the ;site and significantly increasing the
'.' Vv-" : '

" , volume of surface water that would penetrate the site.

10. In addition, the drainage ewales and other ir.pcrtant aspects relating

'to control of surface waters cannot be completed and implemented until resolution

c f t h e situation c t Trench 5 . - . , . • : : . . ; • ' ,

11. Portions cf the req:s_res perimeter gas venting system also cannct be

. completed and implemented until the operator can proceed with Trench 5.
«~ _2

12. Without completion of-. .the excavation cf Trench 5, adequate so

net exist en the site to properly- clese .the site and to properly irsleaent the

_.„ . . anticipated closure plan. The -cost cf. purchasing and transpcrtinc the necessary

x̂ _> volumes of soil from outside of the .site is -prohibitive and a practical impossibility.

... . . 201175 .



. . .
--. " • •

13. The operator will not be able to complete the trench fill portion. .-•..;.._.,.•„

T̂ t̂̂ '̂of the site and establish and maintain the slopes and grades required by the ./:.''—£!;

plans without completing "Trench 5. This is crucial to the fundamental •..£•&>•

of properly shedding surf ace" water from the site. '.,'." ...: ĵ;!
. _ _ . _

-: 14." .There are in certain jxsrtions of-the old mine area, as well as the

fill portion of the site depressions which have developed and which must be
_ . _ . .

' • • • . . . . ' • " . - • ' • » ' • •
.: -.-i.-v* filled. It has been proposed that certain types of demolition waste be used to

• -

fill the depressions and that they then be covered with an adequate and proper

"amount of soil to achieve the required final cover. The existing depressed areas

at the site present a continuing environmental risk as a result of surface water.

that collects in the depressions. It is necessary that operations resume at the

site so that these conditions can be corrected and that excavation resume in

Trench 5 so that the necessary soils can be secured to provide final cover once

the depressed areas have been filled with demolition waste.

15. There are portions of the site over which final cover was formerly

applied which require repair work and/or the reapplication of final cover. It

is necessary that the excavation of Trench 5 be completed so that the necessary

soils can be secured. •

16. A number cf the soil and erosion projects required as part of the

-proposed closure plan will require addticna.1 soil fer implementation. It is

'•• necessary that the excavation of Trench 5 be completed so that the necessary

scil csn be secured. - *

17. In its. closure Order cf December of 1984, the Department .rris

asserted that the fifth trench in the trer.ch fill area cf the site could not be

cem-leted, even though fi\»e trenches vere permitted by the permit, since the
t

operator was allegedly locating Trench 5 at a location which was further south

-01176'
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hrarj..*: v.-.̂ r/- -
• of the location allegedly approved by the Department.
s...-,._,-.... . . .
r*. ~- . 18i The foregoing position asserted by the Department in its Order was

•_ clearly not supported by the testimony. A review of the plans demonstrated that

££~' the only southern boundary specified in the permit or the approved plans was a

.i requirement that the fifth trench be located et least 200 ft. from the southern
..•'•..-»;i- . * • . * - - . - - • - . • ' ''
*.v i; ."»'•?• •-' -*̂ t • . , • -—- - -* •

•'"'̂r boundary line of the trench fill area of the property. The Department, however,
..,..?:-/Me.., . . -. - ' . . -

V:>: disregarded the boundary limitations set forth on the approved plans and instead

:''•''. asserted that Trench 5 was limited to a specified southerly distance from electric

• ,?. «_,..•:-.•«;„

utility pole no. 10. The testimony indicated that liowhere""in "the"P*emi;E'or "or

of the approved plans was utiliy• pole "no". 10 cfesignatea as a oountifcry »&!*.«* *-•_.

the location cf Trench 5. In fact, the 1962 Plan did not even identify pole no. 10.

19. At the hearings in December of 1984 and January of 19E5, it was

established that the location of each of the first four trenches were approved

anc accepted by DER personnel. The 26 monthly inspection reports introduced into

the record contained no mention cf any violation cf bc-ndary requirements by the

operator. Indeed, the Department̂ did not assert this position until the Fell of

1985, . ' . . . .-_., .- .. •

:" 20. The first four trenches actually constructed and Trench 5 as presently

proposed by the operator, would -have in the aggregate a smaller surface area than

the five trenches approved by the.Depar-r.ent. The creater distance frca the

northerly edge cf Trench 1 zo..the,,$ov-heriy ecce cf prepesei rrer.ch 5 res-Its

iron the operator maintaining a greater separation cr buffer zone between thê

five trenches than the 8 ft. ainiaua separation shown on the plans. It is ĝ

disputed that the larger buffer zones actually maintained by the operator will

net .cause any envircnmental ham and -.e the contrary will ?ro\-ide a positive
,»

environmental benefit'. The Department letter issued in the Suaaer of 1962
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concerning the five trenches contains a paragraph addressing the width of the

buffer zone between the trenches. In that paragraph, the Department does not

set forth a limit on the maximum width of the buffer zone. It only indicates- -

• that the minimum width of the buffer zone shall not be less than 8 ft.

:-: •' 21. The buffer zone between the trenches were established through the use

of large earth moving pans which themselves are significantly wider than 8 ft.,

resulting in a buffer zone that itself was wider than 8 ft. Of course, all of this

work was observed and inspected by representatives .of the Department.

22. The Department then took a position that Trench 5 was not acceptable

because the soil in the trench had not been tested to determine whether its depth

and quality were sufficient for natural renovation trench filler. This position

was advanced by the Department in spite of testimony that a test pit had been dug

in proposed Trench 5 and that a second test pit had been due in the buffer area

between Trench 4 and proposed Trench 5. After the hearings were ccsipleted in

January of 19E5, a meeting was subsequently scheduled at the site and agreement

*— - was reached on the location of two new test pits in Trench 5.' The test pits were

5l*>.'-'.-. subsequently dug and verified that both the quality cf the soil and the depth of
" *<•• •.
'If'.';-'/ ' the soil were more than adequate.

••".-'• • " 23. An issue also arose concerning the actual location of the southern

boundary, in order to resolve that ite=., the operator encgced £ professional

surveyor to stake and locate the southern property line. Further-sore, the

operator acreed to maintain Trench 5 at least 220 ft. north of the so_ther^w
' - " " 1s

boundary .line. This provided an additional 20 ft. over and above the 200 -̂ ds!

setback required by the plans. The location cf Trench 5 was then actually staked

out on the site and was viewed by the Hearing Exasiner during a site visit. A
\ /«

snail portion of partially excavated Trench 5 was located outside of the 220 ft.

setback and the operator agreed to fill in that perticr;.



24. The Department then advanced a new contention that a sinkhole had

developed within the area of a proposed retention basin on the site thus making

the area unsuitable for use as e basin. This assertion was made without consulting

with the experts engaged by the operator and without any site evaluation of the

alleged sinkhole condition. Thereafter, a-site meeting did take place between . ~:

Mr. Manduke for the Department end Mr. Satterthwaite for the Operator. The alleged

sinkhole was excavated, examined by -the experts and agreement reached that it

posed no risk or threat and .that the location was suitable for its-proposed-use-

as a basin. — ' :;::/._..'.:. _ ...„'. ..__________________________________

25. Land filling'in the trea filled portion of the site end the demolition

portion of the site commenced with the issuance of the Permit back in 1972. In

addition, filling under a mine reclamation permit had commenced the old mine area

"̂""'̂  sometime in the 1960s. At the time of issuance of the 1S72 Permit, a study was .

submitted to the Department by Dr. Meyers from Lehigh University setting forth his

conclusion concerning the nature of the underlying bedrock. Almost thirteen years
jlŝ ĵ,-,-. ̂: _ _ . ' .
r̂V ' after issuance cf the 1972 Penait, the Department for the first time asserted during

• " * ' ' • • •

'• .. the hearings that the underlying bedrock of the site was calcium carbonate containing

little or no dolomite, that it-w« prone to solutiening, and that it was unsuitable "

for landfilling. This bold assertion wes not substantiated by any credible or

competent testimony. For example, the Department in arriving a- its positipfo

made no test borings of the existing bedrock nor did its witnesses review t3&. r-

criginal test borings at the site cr the iocs kept by the well drillers for the

various wells drilled at the "site. Moreover, the data from the six monitoring •

wells at the site established that the water table was low yielding in nature

. • and that the monitoring wells were relatively deep in depth. These conditions
V—J . \ ~

are inconsistent with the bedrock theory adx-ar.ced by the Department. Moreover,
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the Novak Landfill site contains an unusually deep layer of renovating soil,

generally 50 ft. in depth, which renders the site especially suitable for a

natural renovation landfill. The Department in its zeal to prevent completion

of Trench 5 again appeared to be ignoring the site data on which it should be

relying.

26. During the Summer of 1985, the-Department asserted that the site was "

contaminating the groundwater. The actual well samples established that all of

the six monitoring wells were clean with the exception of monitoring well 1-B.

Two types of volatile organic chemicals were showing- up .in- well- l̂

low readings. The ooerator enaaoed a qualified experienced chemist to do an_____

analysis of the condition in well 1-B as well as an investigative study to

determine the source of the two chemicals found in the well.

27. As a result of extensive field investigation and analysis, it was

determined that landfill gas was infiltrating and escaping through well 1-B and

that a minute quantity of the gas was becoming soluble in the surface of the water

standing on the bottom of well 1-B. That condition posed no risk of contamination
5tta£r-V.-?> ••.-• •
:!f-: • of the groundwater in general underlying the site. The condition in question was

limited to the small quantity of water standing in the well and into which small

quantities of the gas became soluble. In fact, on several occasions, well 1-B

was dry and serious questions arose whether it even was monitoring ground water

at the site. Most importantly, none of the other five monitoring wells showed

any trace of the chemicals and demonstrated that the landfill was not adversely

affecting the groundwater system underlying the site. o

28. The experts called by the Department agreed that well 1-B was ĵ f̂cact

venting landfill gas and did not contradict or disagree with the foregoing

conclusion concerning the nature and source of the chemicals found in well 1-B.
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.
They also agreed that all of the other monitoring wells at the. site were clean

and showed no evidence of groundwater contamination.

. 29. It should be noted that early in the proceedings, the Department ~

took the.position that the-landfill.was contaminating an offsite well known as

the Craemer Well which was located southwest of the site and at a considerable

distance from the site. Several residences were located between the landfill and

the Craemer Well, all of which experienced no well contamination problems.. The .

six monitoring wells installed at the site clearly established that the groundwater

flow at the site was from south to north. Accordingly, it was impossible, for the

site to contaminate the Craemer Well because of its location southwest cf the site

end at a considerable distance away from it. To the contrary, as the Hearing

Examiner pointed out, a theory could be advanced that the Craemer Well. WEE in fact .

contaminating the site.

3C. It is suggested that the emphasis placed by the Department curing the

tart yes.r has beer. r.istlsced. The reocrd establishes that Trench 5 should clearly

be completed from en "environmental point of view and that the depth and quality
.

of the soil in Trench 5 is more than adequate. The well sampling results at the

site show that there is no contamination cf the groundwater system underlying the

• site. The coal of both the Department /end .the Operator should really be to complete

Trench 5 in a proper manner and to approve s.nc irrrler.ent the measures necessary to

property c— cs& t»& trenon ••— j. port— on o» tn£ s^_te ano to _?srzcrtr̂  £— .v correct— on

work needed in the remainder of the site. «lthou-T. a ccncertual closure t>ian wa*slf• ' - "-•- " go
suSaitted in behalf cf the Operator in Deoe=ber cf 1554, the Department never p

fcrrr-aliy responded to it. In addition, although a soil and erosion rlsn was
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-V
submitted on behalf of the Operator at least two years ago, the Department

provided no written response to it until September of 1985.

31. It is time to emphasize and concentrate on the things which really

matter. It would be illogical and environmentally harmful not to complete

Trench 5 and there is no basis in law or in fact for such a- result. The

completion of Trench 5 is essential to the proper closure of the trench fill

portion of the site as well as the closure work required in the remainder of

the site. It is likewise true that a failure to complete Trench 5 will certainly -

ensure the overall deterioration of the site and will certainly pose a substantial

risk of environmental damage at the site.

32. A Petition for Supersedeas may be filed at any time by Appellants.

25 Pa. Code §21.76.

33. Appellants believe and therefore aver that the testimony of record ^-^

in the above captioned appeal satisfies the considerations under 25 Pa. Code §21.78

and establishes the following:

(a) That no injury to the public will result from granting the

requested supersedeas and, to the contrary, that environmental benefits would result

from the entry of the requested supersedeas;

(b) That Appellants should prevail on the merit upon final

adjudication of the appeal;

(c) This site has not created a nuisance and significant pollution «
or hazard to health or safety would not exist or be threatened by a reopening

of the site. %
%&

34. If the Order is not superseded as requested. Appellants wii_* l£us tain
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irreparable harm. The Order violates the existing rights of Appellants to

operate at the site. The premature closing of the site has led to significant

financial damage to the business enterprise of Appellants at the site and

continuation thereof will lead to further financial ruin. Continued closure

of the site will prevent proper_completion_of Trench 5 as well as performance

of necessary work at the site, and will also prevent proper implementation of

a closure plan with respect to appropriate areas of the site.

WHEREFORE, Appellants pray for entry of a supersedeas-staying enforcement

of the Order pending resolution of the Appeal.

FOX, DIFFER, CALLAHAN, ULRICH & O'HARA

By:
MICHAEL J.'SISJ&DAN, ESQUIRE
Attorneys for Petitioners

o
fl£.35-

• -
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COMMONWEALTH OF PENNSYLVANIA)
SS: . _ .

COUNTY OF LEHIGH )

I, LOUIS J. NOVAK, being duly sworn according to law, depose

and state that I am President of Novak Sanitary Landfill, Inc., and

that as such officer am authorized to make this affidavit on its behalf,

and that the facts set forth in the foregoing .PETITION, are true and

correct to the best of my knowledge, information and belief.

LOUIS Jl/ NOVAK
PRESIDENT

SWORN TO and subscribed

before me this / —' day

of ̂ +jJrlJLr,Jjl * m, 1986.

JkJlFTesiuuL̂  ^̂  f7Jî /'AjeA J
NOTARY PUBLIC

MY COMMISSION EXPIRES: ̂ ~p6- $8
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

IB?5 New Hot* Street
Morristown, PA 19401

215270-1948

December 13, 19S4 f ,

'IN THE MATTER CF: ;;̂ :;

Louis "J. Novak, Sr. ...:.*...... Solid Waste Disposal Facility
Hilda Novak ' : Penait No. 100534
Novak Sanitary Landfill, Inc. ' " :
South Whitehall Township v.j" _ _ . ' . . . ' .
Lehigh County '"('̂ ••. -

ORDZR AND CIVIL PEMALTY ASSESSMEKI

Now this thirteenth day of December, 1984, chs
Departnient of liivironmeatal Resources ('!DeparnnentTI) has made the fcllovongdeterminations: "" . —....--.. - - .

A. Louis J. Novak,.Sr. .("Louis") and Hilda Novak ("Kiide") own a solid waste -
disposal site ("Novak Landfill") on Orefield Road in South Vtiitehall
Township, Lehigh County-. . " .,

5. Louis and Hilda "are corporate officers "of Nsrvak Sanitary Landfill,
Incorporated (".SL"), a Pennsylvania, corporation doing business at the Novak
Landfill. • ' • \. ;;.:,.-:'" . • ; • . . .

C. Louis and NSL operate Novak LandSLll.

J). Louis, Hilda and NSL are herein collectively referred to as "lovak".

E.. On March 24, 1972, the Department issued to Louis, Solid Waste Management
Permit Nizaber 100534 for the operation of a natural renovation' type"of sani-
tary landfill for the disposal of nunieipal waste.

F.' On September 15, 1982, the Department raaended perait number 100534 to allow
for installation and operation of a jaethahe gas venting s\'stenj at the Novak
Landfill. . . ' . ' . :- ..',.';,, - , ' '•• -

.•»••**' "' - - ~ •

G. Since at least July 14, 1982, end, observed by the Department during seven
(7) inspections, the Novak Landfill /exceeded the final vertical elevations
and lateral boundaries allowed by Solid Waste Management Permit

• Number 100534 in-violation of Sections 201, 610(1), 610(2) end 610(4) of the
Solid Waste Act, 35 P;S. §§ 6018.201, 6018.610(1), 6018.610(2) and6oi8.6io(4).' ":-: - 'r'-', < . &

' - ' - - - - . „ . . . - ^ W

• • - . . - . : • • • • • • 5 5
H. She original design'concept of the Novak Landfill, in accordance vith 25

Code Chapter 75, was based on nsaintaining a 1:1 ratio of depth of renovatin
soil bsr.aath the landfill to depth of solid waste in the landfill, to reno-
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vate any leachate generated by the landfill before it enters groundwater. iiX>—:
The approved final elevations were designed to maintain this ratio. By
exceeding the approved final elevations, the Novak Landfill threatens to
produce leachate whose quantity and quality would exceed the renovating
capacity of the soil beneath the landfill and contaminate groundwater. - .

The existing groundwater monitoring system at the Novak Landfill is
inadequate under the requirements of the Solid Waste Act and the Clean
Streams Law. Specifically, wells ttos. 5 and 6 were required by the approved
plans to have been installed prior to any disposal on thsrtrench area of the
Novak Landfill, and were to have been sampled quarterly with the analysis
results submitted to die Department. Disposal operations- on the trench area
commenced on August 30, 1982 and these wells were not installed until
November 7, 1984. The results of sampling these wells have not been
submitted to the Department. Said sample results represent, a portion of the
data needed for the Department to assess whsth-sr additional-groundwacer-——:——:-̂
monitoring is necessary at the Novak Landfill in order to provide an -
acceptable grour.cr.::-::::r rcritcring cyctcs.. - ———-—————————————————————

j. As a result of, inter alia; excessive deposits of waste, Novak Landfill is
causing or- threatening .to cause pollution of groundwater, a water of the
Commonwealth, with leachate, an industrial waste as defined in Section 1 of
the Clean Streams Law, 35 P.S. §691.1, and a solid waste as defined in
Section 103 of the Solid Waste Management Act, 35 P.S. §6018.103.

K. From at least March 12, 1982, until the date of this Order, end observed by .
the Department curing 38 inspections, the most recent of which was on
October 9, 19S4, completed portions cf the Novak Landfill have not received
adeouate final earth cover and have not been properly graded and vegetated
in violation of 25 Pa. Code 75.24(c)(2) (xxi) and* (xxii), 75.26(o), and

'• 75.26(p) and, therefore, in violation of Section 610(2), 610(4) and 610(9)
of the Solid Waste Act, 35 P.S. §§ 6018.610(2), 6018.610(4), and
6018.610(9).

L. Irom at least March 12, 1982, until the date of this Order, surface water at
the Novak Landfill has not been managed to minimize its percolation into the
solid waste deposits. Specifically, the Novak Landfill is graded such that
surface water cannot drain off many areas, and Department inspections on
22 occasions, the most recent of which were on July 19, 1984 and October 9,
1984, found depressions" or surface water ponded on the landfill. This
inproper management of surface water is in violation of 25 Pa.
Code 75.24(c)(2)(xviii) and therefore in violation of Sections 610(2)*

" 610(4) -and 610(9) of the Solid Waste Act 35 P.S. §§ 6018.610(2),
6018.610(4), and 6018.610(9). •

M. Novak has engaged in earth coving activities at the Novak Landfill. The
erosion and sedimentation controls as the Ifovak Landfill are not adequate to
meet the requirements of 25 Pa. Code Chapters 75 and 102 of the Rules and
Regulations "of the Department. Nsvak does not have an erosion and sedimen-
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tation control plan in violation of 25 Pa. Code Chapter 102.4 and, there-
by1 fore, in violation of Sections 402(a) end 611 of the Clê n Streams Law,

35 P.S. §§691.402(a) and 691.611.

N. Novak has not completed installation of the gas venting system required by
Solid Waste Management Permit Number 100534.

0. Novak has not operated the Novak Landfill in accordance with 25 Pa. Cbde
Chapter 75 of the Rules and Regulations of the Department. Specifically,
Department inspections of the Novak Landfill on March 12, 1982, Anril 12,
1982, July 14/1982, October 13, 1982, October 27, 1982, -December'8, 1982.
January 6, 19S3, February 28, 1983, March 15, 1983, April 14, 1983,
April 29, 1983, June 3, 1983, June 23, 1983, August 2, 1983, April 3, 1984,
April 27, 1984, November 30, 1984 and December 7, 1984, have found that ade-
quate 'daily cover material has not been provided at the Novak Landfill in
violation of 25 Pa. Code 75.26(1) and therefore in violation of __
Sections 610(2), 610(4), and 610(9) of the Solid.Waste .Act,̂ —-̂ Î,;__̂
35 P.S. §§ 6018.610(2), 6018.610(4), and 6018.610(9).. '

P. The Department has determined that.Novak has rot filed a collateral bond for
the land occupied by the Novak Landfill as reouired by Section 505 (a) of
the Solid Waste Act, 35 P.S. §601E;505(a). * - .

Q. Ihe aforementioned violations. end conditions et the Novak Landfill
constitute a statutory public nuisance pursuant to Section 601 of the Solid
Waste Act, 35 P.S. § 6016.601 end Sections 307 and/or 401 of the Clean
Streams Law, 35 P.S. §§ 691.307 end 691.401.

R. 3he aforementioned violations and conditions er the Novak Landfill
constitute a .ccmzson law public nuisance and constitute a danger to public

. health and safety and to the environment, and are unlawful pursuant to
-= • Sections 610 of the Solid Waste Act, 35 P.S. §6016.610, and Section oil of

the Clean Streams Law, 35 P.S. § 691.611.

RW, _HE3_-HKE,- on this thirteenth day of December, 1984 pursuant to
Sections 104(7), 104(13), 201, 505, 601, 602, 610(1), 610(2), 610(4), and 610(9)
of the Pennsylvania Solid Waste Management Act, the Act of July 7, 1980, ND. 97,
P.L/380, 35 P.S. §§ 6018.104(7), 6018.104(13)-6018.201, 6018.505, 6018.601,
6018.602, 6018.610(1), 6018.610(2), 6018.610(4), end 6018.610(9); Sections 301,
307, 316, 401, 610 and 611 of the Pennsylvania Clean Streams Law, the Act of
June 22, 1937, P.L. 1957,-es .sanded, 35 P.S. §§ 691.301, 691.307, 691.316,
691.401, 691.610,'end 691.611; end § 1917-A of the Administrative Code of 1929,
the Act of April 9, 1929, P.L. 177, £s fiaended, 71 P.S. § 510-17 it is, hereby
ordered that Louis J. Novek, ST., Hilda Novak, Louis end Hilda Novak as husband
end wife, end Novak Sanitary Landfill> Inc.: (collectively, Novak) are end shall
be jointly and severally liable to do che following:

• • * " " ' ' .r - - - ' ̂

1. Nsvak shall CR5.se all solid waste disposal operations at the Novak
.. by 12:01 A.M., Monday, December 17, 1984.
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2. Novak shall close the Novak Landfill in accordance with 25 Pa. Code
Chapter 75 and the following schedule:

A. Novak shall cccplete covering the Novak Landfill with two feet of final
cover soil by December 29, 1984.

B. Novak shall grade the Novak landfill in accordance with permit
No. 100534, or as approved by the Department by January 31, 1935.

C. Novak shall complete installation of the approved gas venting system by
January 31, 1985. _

D. Novak shall seed and stabilize all disturbed areas of the Novak
Landfill ty March 31, 1985.

£. By January 15, 1985 Novak shall submit for Department modification or
approval, an erosion and sedimentation control plan developed in accor-
dance with 25 Pa. Code Chapters 75 and 102 and approved by the Soil ~
Conservation Service. Said plan shall include an icplementation
schedule providing for completion of construction or necessary erosion
and sedimentation control facilities by no later than March 15, 1985.

F. By March 1, 1985 Novak shall develop and submit for Department modifi-
. cation or approval, a post closure maintenance plan.

G. Upon Department approval or approval with modification, fovak shall
irolement the approved or modified plans in paragraphs 4E and 4~. Said
.approved or modified plans are hereby incorporated and enforceable as
part of this order.

3. Novak shall submit to the Department, within five (5) cays of receiving the_i,
the results of the recent sampling of -wells Nos. 5 and 6. Novak shall con-
tinue to sample all of the Novak Landfill monitoring wells quarterly and
'submit the results to the Department in accordance with 25 Pa. Code
Chapter 75 and ths approved plans.

4. Nsrvak shall immediately implement temporary erosion and sedimentation
controls until tha erosion and sedimentation plan specified in paragraph 2E
herein, is approved and implemented. Such controls may include, but shall
not be limited to construction of ditches to diver.: runoff to sedimentation
basins and use of straw bales.

5.

plan describing the scope and methods of the hycrogeolcgic study to deter-
mine the extent and impact of groundwater contamination at and in the vici-
nity of tha Novak Landfill. The work plan shall consider- the need for
additional wells and/or ths use of existing cff-site private wells. The
•work plan shall: include target dates for cc-pletion of the v__rioi%_tasks
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comprising -̂  study; and a final report with recccrsendations. The scope of
the study shall include, as a minimum:

A. Listings of groundwater flows and directions.

B. Fracture trace and sinkhole;analysis of site and surroundings.

C. Effect of the nearby abandoned nine on groundwater flow.

D. Analysis of potential for groundwater mounding. — -. .

E. Analysis of groundwater quality.

F. Definition of the present nature and extent of groundwater pollution.

C. Evaluation of the potential for further spread,of
pollution.

K. Rate of discharge ana extent of any "contamination.

I. . Definition of all sources of the pollution and a description of the, - ' •
means "and methods proposed or; used for the elimination of said sources.

J. Evaluation of alternatives available to return the soil end groundwater
.- .- to their natural qualities. .-"";

K. , 3he groundwater quality monitoring program which will allow for eva-
luation of long term groundwater quality conditions and which will
insure the protection of the .pybiic health.

L. Ihe conclusions end proposed actions to return soil and groundwater to
*"*•'• . their natural quality and a schedule for accomplishing such actions.

Novak shall conduct the hydrogeologic study upon the Department's approval
' or approval with modification of the work plan.

6.' Upon the Department's approval or approval .with codification of the study's
ff.nfll report Novak shall ismediately, ;take such action to deterrdne necessary
by the report or the Department ' s ̂modification thereof, to eliminate soil'

. end groundwater pollution. Said approved or modified fin.O report is hereby
incorporated end enforceable es part of this Order.

7. By no later than December 31, 1984, Novak ehall submit to the Department an
acceptable bond on fbms provided by .the Department for the closure of Novek
Landfill.- She bond shall cccply vith the requirements of Section 505 of the

• Solid Weste Act, shall be in the e=rat of $300,030.00 end shall name
the Coaconwealth of Pennsylvania es obliges.
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The Department has the power and authority to assess civil penalties for each
and every violation of the Solid Waste Act and the Rules and Regulation pro-
mulgated thereunder, and en amount no greater than $25,000.00 per -violation per
day: 35 P.S. § 6018.605. In assessing a civil penalty for the violations spe-
cified herein, the Department has considered the following relevant factors:
willfulness of the violations, da__ege to air, water, lend or other natural
resources of the Coznonwealth or their uses, end cost of the Coaroonwealth of
investigating the violations. _

NOW, IHERZFCRE, 'pursuant to Sections 605 of the Solid Waste Act,
35 P.S. § 6018.605, the Department hereby assesses iron Louis J. Novak, ST.,
Hilda Novak, Louis and Hilda Novak as husband and wife, and Novak Sanitary
Landfill (collectively Novak) the following Civil Penalty.

4.

1. For exceeding the final" vertical elevations and lateral
allowed by Solid Waste Management Permit Number 100534 in violation of

§§ 6018.201, 6018.610(1), 6018.610(2) and 6018.610(4), lovak is
assessed a civil penalty of $15,000.00. '

For maintaining a groundwater monitoring system not meeting the
requirements of the Solid Waste Act and the Clean Streams Law, and-rot
in accordance with the approved permit plans, in violation cf
Sections 610(4) and 610(9) of the Solic Waste Act, 35 P.S. ' ' "•
§§ 6018.610(4) and 6018.610(9), en October 31, 1984, Novak is assessed
a Civil Penalty of $10,000.00.

For maintaining inadequate final cover, improper slopes and inadequate
vegetation en cccpletec portions cf the liovek Landfill or.
October 9, 1984, in violation of 25 Pa. Code ?5.24(c) (2) (xxi) and
(xxii), 75.26(o), and 75.26(p) and, therefore, in violation of
Section 610(2), 610(4) and 610(9) of the Solid .Waste Act, 25 P.S.
§§ 6018.610(2), 6018.610(4), and 6018.610(9), Ibvak is assessed a Civil
Penalty of $6,000.00.

For the improper management of surface water at the Novak Landfill'on-
July 19, 1984 and October 9, 1984, in violation of 25 Pa. Code
75.24(c)(2)(xviii) and therefore in violation of Sections 610(2), and
610(4) ar.d 610£Sa.cf the Solid Waste Act 25 P.S. _§ 6011.610(2), and
6018.610(4), and 6018.610(9), Novak is assessed a Civil Penalty of
$6,000.00.

5. For not providing adequate daily cover on March 12, 1982, April 12,'
1982, July 14, 1932, October 13, 1982, October 27, 1982, Dsce=ber 8,

. 1982, January 6,, 1983, February 28, 1983, March 15, 19S3, April 14,
1983, April 29, 1983, June 3, 19S3, June 23, 19S3, August 2, 1953,

. April 3*, 1934, April 27, 1934, Novesiier 30, 1984 end December 7, 1934,

(Red)
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I ; in violation of 25 P&. Code 75.26(1) and therefore in violation of
Sections 610(2), 610(4), end 610(9) of the Solid Waste Act,
35 P.S. §§ 6018.610(2), 6018.610(4), and 6018.610(9). Novak is
assessed a civil penalty of $9,000.00.

Total Civil Penalty of $46,000.00. " • -

This penalty shall be paid to the Connonwealth of Pennsylvania - Solid Waste
Abatement Fund and shall be forwarded within 30 days of receipt of this order
and civil penalty assessment to the Pennsylvania Department of Environmental
Resources, Bureau of Solid Waste Management, 1875 New Hope Street, Nprristown,
Pennsylvania 19401, Attention: Wayne L. Lynn, Regional Solid Waste Manager.
The assessment of the fbresaid civil penalty shall not waive the rights of the
Department to proceed with any other remedy at law or in equity for the offense
as* specified herein.

This action of the Department may be eppealable to ti_s-fevironmental;- Hearing- -*—
Board, .bird Floor, 221 N. Second Street, Harrisburg, PA 17101, (717-787-34S3)
bv any aggrieved perccr. pur_rucr.t tc Sccticr. 1921 -A gif sha /•.r""̂ y'';c'*TP-*'J*TO Ĉ g
of 1929, 71 P.S. Section 510-21; and the Administrative Agency Law, 2 Pa. C-S.,
Chapter 5A. Appeals must be 'filed with the Environmental"Hearing Board within
30 days of receipt of written notice of this action unless the appropriate
statute provides a different time period. Copies of the appeal form end the
regulations governing practice end procedure before the Board may be obtained
from the Board. This paragraph does not, in and of itself, create any right of
appeal beyond thai permittee by applicable statutes end cecisional law.
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DOCKET NO. 84-425-MLOUIS J. NOVAK, SR. ,
HILDA NOVAK,
NOVAK SANITARY LANDFILL, INC.

VS.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

CERTIFICATION OF SERVICE

I, MICHAEL J. SHERIDAN, counsel for Appellants, hereby certify that a

true and correct copy of the foregoing Amended Petition for Supersedeas was

served on the following in the following manner on February 6, 1986:

Environmental Hearing Board Bureau of Litigation
221 North Second Street P.O. Box 2357
Third Floor 508 Executive House
Harrisburg, Pennsylvania 17101 101 South Second Street
Three Copies by Express Mail Harrisburg, Pennsylvania 17120

Copy by Express Mail

Mr. Wayne L. Lynn Kenneth A. Gelburd, Assistant Counsel
Regional Solid Waste Manager Department of Environmental Resources
Department of Environmental Resources Office of Chief Counsel
Norristown, Pennsylvania 19401 1314 Chestnut Street, 12th Floor
One Copy by Express Mail Philadelphia, PA 19107

One Copy by Express Mail

MICHAEL J^HERIDAN, "ES&JIRE
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